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Thefindings ofthis European added value assessment (EAVA) suggest that
therevision of the EU civil liability regime for artificial intelligence systems
(Al) would likely generate substantial economicand social addedvalue. The
current preliminary analysis suggests that by 2030, EU action on liability
could generate €54.8 billion in added value for the EU economy by
stepping up the level of research and developmentin Al and in the range
of €498.3 billion if other broader impacts, including reductions in
accidents, health and environmental impacts and user impacts are also
takeninto consideration. A clear and coherent EU civil liability regime for Al
has the potential to reduce risks and increase safety, decrease legal
uncertainty and related legal and litigation costs, and enhance consumer
rights and trust. Those elements together could facilitate the faster and
arguably safer uptake and diffusion of Al. Member States have not yet
adopted specificlegislation related to the regulation of liability for Al, with
some exceptions related to drones, autonomous vehicles and medical Al
applications. Timely action at EU level would therefore reduce regulatory
fragmentation and costs for producers of Al while also helping to secure
high levels of protection for fundamental and consumerrightsin the EU.
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Civil liability regime for artificial intelligence

Executive summary

The civil liability regime is certain to affect the rate, direction and diffusion of artificial intelligence
systems (Al). A quantitative assessment of the European added value of taking common EU action
on liability and insurance for artificial intelligence (Al), suggests that EU action on liability could
generate €54.8 billion in added value for the EU economy by 2030 by accelerating the level of
research and development(R&D) in Aland in the range of €498.3 billion if other broader impacts
are also considered, including reduced numbers of accidents, health and environmental impacts
and userimpacts.

The main economic functions of clear, ex-ante liability rules and an Al liability framework are: to
dissuadeactors fromengaging in risky activities,and thus to prevent and reduce accidents, as well
as to promote safety standards, facilitate the correct pricing of a product or service, encourage
innovation investment by mitigating uncertainty over the litigation process, and encourage
diffusion and uptake of technology by consumers.

These important functions mean that liability policies have major economic and social impacts,
explaining the substantial added value that could potentially be generated as a result of EU
common action on Alliability. Beyond directimpactson thereduction of risksand increase in safety,
liability policies have dynamiceffects oninnovation, investment in researchand development and
ultimately business competitiveness. Liability regimes also have a considerable social impact, as
rules on the distribution of risks and mechanisms for compensation of damages determine the
acceptance of technologies by consumers, and theyare also associated with fairnessand justice.

The current EU civil liability regime is based on the partially harmonised product liability system
combined with national liability systems. The EU product liability regime is, meanwhile, based on
the EU Product Liability Directive (PLD). The PLD offers a working civil liability regime that already
applies and will apply for Al. It is nevertheless, likely, that a number of unsettled issuesin relation to
substantive scope,damagesand exceptions,will create increasingly uncertainty, potentially leading
to negativeimpacts for both producers and, even more so, consumers.

A comparative legal analysis of the national liability regimes of 19 Member States indicates great
divergence between Member States in terms of their current rules and their degree of flexibility to
adjust to the new challenges related to Al. This comparative analysis indicates thatin the absence
of common EU action, it is verylikely that very divergent practices and interpretations mightemerge
in the Member States,in some situations potentially introducing obstacles to thefunctioning of the
internal market.

Common EU action on Al liability is necessary as it would bring added value that could not be
achieved by theindividual actions of Member States. CommonEU action do much to facilitate the
dissemination and uptake of Al technologies and the competitiveness of the EU economy, while
contributing to the rational use of resources and introducing a fair risk distribution mechanism,
encouraging innovation and reducing the cost of uncertainty for all economic actors, boosting
consumer trust andreducing uncertainty for businesses and citizens. Based on the above,adapting
the liability regime at EU level, in a timely and coherent manner, has the potential to generate
significant added value for the Europeaneconomy.
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1. Introduction

1.1. Background

The purpose of this European added value assessment (EAVA) is to provide an evidence-based
evaluation and assessment to accompany the European Parliament's draft report on a legislative
initiative proposal on a civil liability regime for artificial intelligence (2020/2014 INL)." The report has
beeninitiated by the Committee on Legal Affairs (JURI) in accordance with Article 225 of the Treaty
onthe Functioning of the EuropeanUnion (TFEU).?

1.2. Methodology and scope of the European added value
assessment

This EAVA focuses on theregulation of civil liability for artificial intelligence (Al) systems at EU level.
There are three main objectives:first, to analysethe main socio-economic functions of liability rules,
and thus, ultimately, explain why liability regulation should be key to Al policy; second, to assess the
current regulation of liability and specifically how the currentframework applies or potentially could
apply to Al at EU and national level; third, to assess what could be the potential added value,
measured in quantitative economic terms, of taking common EU actionon a civil liability regime for
artificial intelligence.

European added valueof EU action on civil liability regime for Alis assessed both quantitatively and
qualitatively.

The qualitative assessment of European added value is threefold: first, Chapter 2 provides an
analysis of the socio-economic functions of liability rules on the basis of the literature available;
second, Chapter 3focuses on EU-level analysis and explains the scope and limits of the application
of the Product Liability Directive to Al; third, Chapter 4 focuses on the regulation of liability in the
Member States, with a specificfocus on the applicability of the existing rules to Al systems.

The main aim of the comparative analysis of current practices in the Member States is to provide a
concise picture of the existing regulatory mixes between fault-based and strict liability rules, and,
more specifically, to map the scope and conditions of the application of the strict liability rules in
the Member States. The questionunderlying thiscomparative legal analysis is where the regulation
of Al should be placed in the current system and whether adjustment is necessary. A better
understanding of Member States' liability systems can also contribute to discussions at EU level on
possible EU solutions and how they would fit in with existing Member State rules. The comparative
legalanalysis is basedon the original dataset of national rules from 19 EU Member States, s pecifically
collected for this EAVA and discussed and presented in fullin Annexes land Il.?

The quantitative assessment of added value, in Chapter 6, estimates the possible net benefits that
could be generated as aresult of EU civil law rules on the liability of Alas comparedto the individual

European Parliament, Civil liability regime for artificial intelligence, 2020/2014(INL), rapporteur, Axel Voss (EPP,
Germany).

According to Article 225 TFEU the European Parliament has a right to ask the European Commission to take legislative
actionin a particular area. Under Article 10 of the Interinstitutional Agreement on Better Law-Making of 13 April 2016,
the European Commission commits to respond to a European Parliament request for proposals for Union acts by
adopting a specific communication. If the Commission decides not to submit a proposal, it must inform the European
Parliament of its detailed reasons, including a response to the analysis on the potential European added value of the
measure requested.

The comparative legal analysis is based on research conducted by lawyer-linguists from the Directorate for Legislative
Acts, DG Presidency, of the European Parliament.


https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2020/2014(INL)
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:12008E225
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2016.123.01.0001.01.ENG
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actions of Member States. This quantitative assessment is based on a two-step analytical model.
First, the added value is quantified, as a net benefit for the EU economy resulting from additional
investment in research and development related to Al; second, the added value is measured
considering broader economic impacts, including reduced accidents, health and environmental
impacts, taxrevenues and userimpacts.

The quantitative assessmentbuilds onthe data, methodology andresults of the Cost of non-Europe
in robotics and Al: liability, insurance and risk management (2019) and European added value
assessment: Acommon EU approachto liability rulesand insurance for connected and autonomous
vehicles (2018). As will be discussed in more detail in Chapter 6, both studies provide only very
partial results, as they cover only specific sectors (i.e. autonomous vehicles in the 2018 study) and
specifictypes ofimpact (mainly research anddevelopment). Therefore, the quantification presented
in this EAVA should be considered as preliminary, providing only initial guidance and discussion on
the possible costs and benefits of EU civil law rules on liability of AlL*

To estimate the economic benefits for the EU economy as awhole, further studies, sector based, would be necessary.
As liability rules aim, inter alia,to reduce the risks and number of potential accidents and harm, it is necessary to
analyse the benefits and costs, considering the dynamics and drivers specifically applicable toa given sector. In this
respect, EPRS is planning to publish a detailed study on the cost of non-Europe in Al in transport, which will estimate
the costs and added value of taking EU action in the transport sector.
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2. Alliability: Why regulate? Socio-economic functions of civil
liability rulesin the Al context

This chapter focuseson the analysis of the socio-economic incentives of civil liability rules asapplied
to artificial intelligence systems (Al) and explains why regulation of liability plays such animportant
rolein the current debates on the regulation of Al.

2.1. Al promises tremendous economic benefits, but the
regulatory framework remainsincomplete and uncertain

Artificial intelligence is widely considered to be a critical and strategic factor for economic growth
and productivity. The economicimpact of Alis already significantand would be furtheraccelerated
by the increased uptake of Alin the near future. Al acts as 'a capital-labour hybrid' that 'offers the
ability to amplify and transcend the current capacity of capital and labour to propel economic
growth'.> According to the Artificial Intelligence Market Research Report, in 2019 the value of the
global Al market was US$27.23 billion.® This valueis projected to reach US$266.92 billion by 2027.”
World Economic Forum suggests that just 'developing and diffusing Al in its current assets and
digital position could add up to an estimated €2.7 trillion to European economic output by 2030'2
Theincreasing uptake of Al systems has significantpotential to generate economicvalue as well as
to transformexisting social, economicand legal structures.’

Public regulation of 'new technologies'is not in itself a novel challenge. However, thevery nature of
Alsystems, includingamong otherfeaturestheircomplexity, autonomyandvulnerability, the scope
and intensity of expected uptake, and the fact that they are still at an emerging stage of
development, pose new, unprecedented challenges and questions for existing public policy
regulation.”®Theregulatory challengesare many.

First, there is no general consensus on the definition of Al. Discussions around Al systems and
technologies either focus only on one part of the issue or specific application of Al, i.e. machine
learning, or on the contrary adopt a very broad definition that includes, for example, digitalisation
and automation in the broader sense with only a minimal link to specific Al-enabled elements or
systems. Second, the technological development of Al systems and the risks accompanying their
application are not yet always fully technologically understood and known. The experimental nature
of Alsystems, and theirhigh degree of complexity and autonomy, may lead to risks and externalities
at theapplication stage on a scale that could not be fully anticipated at the development stage. As
earlier applications of Al systems have shown, bias, drivenfor example by 'fed' trainingdataor cyber
vulnerability, could be one example of a risk not fully accounted for at the development stage."
Third, a related challengeis howto strike the right balance between on the one hand incentivising

E H. Khizou, Is Artificial Intelligence Dead? Let's talk stats about Al state, 2020.

6 Artificial Intelligence Market Research Report, 2020.

7 Artificial Intelligence Market Research Report, 2020.

8 World Economic Forum and McKinsey, Innovate Europe Competing for Global Innovation Leadership, 2019.

°  Mapping the Cost of Non-Europe 2019-2024, see also analysis by PWC, The macroeconomic impact of Artificial
Intelligence, February 2018; McKinsey, Modelling the Impact of Al on the World Economy, 2018.

19 A.K. Agrawal, J.S. Gans and A. Goldfarb, 'Economic Policy for Artificial Intelligence', Innovation Policy andthe Economy,
Vol. 19 (2019). The authors argue that in addition 'to subsidies and intellectual property (IP) policy that will influence
the diffusion of Al inways similar to their effect on other technologies, three policy categories - privacy, trade, and
liability — may be uniquely salient in their influence on the diffusion patterns of Al'.

' For an analysis of algorithmic bias see, forexample, A. Lambrecht and C. Tucker, 'Algorithmicdiscrimination? Apparent
algorithmic bias in the serving of stem ads', Mimeo, MIT, 2018.


https://towardsdatascience.com/is-artificial-intelligence-dead-ceb3830033a1
https://www.fortunebusinessinsights.com/industry-reports/artificial-intelligence-market-100114
https://www.fortunebusinessinsights.com/industry-reports/artificial-intelligence-market-100114
http://www3.weforum.org/docs/WEF_Innovate_Europe_Report_2019.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2019/631745/EPRS_STU(2019)631745_EN.pdf
https://www.journals.uchicago.edu/doi/10.1086/699935
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and encouraging innovation, investment and entrepreneurship in Al systems while, on the other,
also protecting fundamental EU values and minimising risks, especially for third parties. This
challengeis also closely connected to global competitiveness and sovereigntyissues.

This EAVA assessment focuses on the third challenge: the regulation and distribution of risks, i.e.
liability questions, related to Al systems. More specifically, the assessment focuses on the non-
contractual regulation of the civil liability regime for artificial intelligence. Liability is a key topic in
both the technological and socio-legal debates. Clear and fair rules on liability could be a significant
factor infacilitating or, conversely, deterring the socio-economic benefits of Al.

At this level of advancement and maturity of Al systems, the regulatory issues related to the
management of risks and assignment of liability of Al systems at EU level, discussed in more detail
in Chapters 3and 4, are linked to the following main set of issues:

(1) the definition of Al and the qualities that distinguish it from other existing or
emerging technologies that may necessitate the adjustment or revision of the
existing rules; the need to understand the mechanismsand risk distribution among
actors involved in developing, producing, managingand using Al systems;

(2) the need to adjust or adopt additional liability legislation specifically targeting Al,
and to assess whether it is necessary to adopt regulation of a general scope
applicable to all Al systems and applications or if a sector specificapproach is more
desirable;

(3) the question as to what type of liability regime is appropriate and under what
conditions should it be applied to Al systems (strict liability, risk management
approach, fault-based liability) and whether an insurance scheme (obligatory or
voluntary) should be set up to support the liability regime.

In this context, the regulatory challenges faced by European and national legislators are complex
In the Al systems field, which is emerging from both technological and regulatory points of view,
many questionsremain open and governance solutions are oftennot yet well tested in practice, at
national, EU or international level. This fluid contextopenswide scope forregulatoryinnovation and
experimentation, while also adding considerable pressure to the need to provide a framework for
public regulation undera very high degree of uncertainty.

2.2. Rules on liability and distribution of risks are among the key
factors that could impact development and uptake of Al

Liability policies have substantial economic and social impacts. This chapter provides a concise
overview of the main socio-economicfunctions of liability rules.

2.2.1. Al liability rules as an incentive for rational use of resources and a fair
risk distribution mechanism

Regulation of liability has several keyfunctions. First, liability rules have a strong social function. The
distribution of risks that liability rules aim to address should reflect notions of justice, equity and
fairness. Second, liability rules also have important economic and efficiency functions.' Long-
standing research on economic theory of law suggests that liability rules facilitate rational use of
resources, promote safety standards, and dissuade actors from engaging in risky activities." The
analysis by Gallaso and Luo states that 'the liability system, and its reforms, can affect the rateand

12 R.A.Posner and W. M. Landes, 'The Positive Economic Theory of Tort Law', Georgia Law Review, Vol. 15, 1980, p. 851.

13 See e.g. L. Kaplow and S. Shavell, Economic Analysis of Law, in AJ. Auerbach and M. Feldstein (eds.) Handbook of

Public Economics, Vol.3, 2002, North Holland Publishing.


https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=2548&context=journal_articles
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the direction of technological change, indicating that these policies have dynamic effects on
innovation incentivesthat go beyond theirshort-termimpact on the safety of the usersand others.
As Finkelstein (2004) stresses, recognising and estimating these dynamic effects is crucial to
evaluating the costs and benefits of policy reforms.™

An effective regulatory approach to liability, therefore, must aim to provide a balanced regulatory
means by which the public regulator can reduce the risk of harm and in justified cases provide
mechanisms for compensating victims. There are two broad types of approach regulating the
distribution of risks that are not covered by contractual obligations: 'fault-' or negligence-based
liability and 'no-fault' or strict liability.” These two basic systems create different types of incentive
toreducerisks."® Thatis why, as it will be discussed in the following chapters, legal systems usually
adopt a mix of negligence and strict liability rules. The question is then what type of liability and
incentives to reduce risks are necessary for specific types of product,service and action. There is no
clear answer and Member States adopt different approaches; these are reviewed in detail in
Chapter4.

2.2.2. Alliability rules as a measure to encourageinnovation and reduce costs
of uncertainty for all economic actors

In addition to striking an appropriate balance to reduce risks by means of liability rules, the clarity of
the liability framework is in itself an important economicfactor for all parties. In fact, some market
participants argue that clarity on the distribution of risks is more important than any specific
approach to thedistribution of risks."” A clear liability framework can provide companies with legal
certainty. This certainly helps companies to appreciate therisks correctly and designand price their
products or servicesaccordingly.Furthermore, the empirical datashow that clear ex-ante regulation
of liability 'can encourage innovation investment by mitigating the uncertainty over the litigation
process'.®

2.2.3. EU liability rules as a measure to enhance consumer trust and a
mechanism to accelerate the diffusion and uptake of Al

Furthermore, clear liability framework can also enhance consumer trust, and thus accelerate the
uptake and use of Al systems across variousindustries and functions. Onthe contrary, poorly defined
orambiguousliability rules have the potential to lead to higher prices forconsumersand potentially
risky products. Companies cannot appreciate the risk correctly, potentially passing costs on to
consumers. Also, inability to recover damages could impact the uptake of Al systems negatively,
leading to slower uptake of Al systems and deterring investment and return on investment in the
development of innovative products orservices.

Thus, the main economic functions of clear, ex-ante liability rules can be summed up as follows, to:

» dissuadeactors from engagingin risky activities, and thus preventand reduce accidents
while promoting safety standards;
facilitate the correct pricing of a product or service;

H
¥ encourageinnovationinvestment by mitigating uncertainty overthe litigation process;

Punishing Robots: Issues in the Economics of Tort Liability and Innovation in Artificial Intelligence.

Also product liability rules (liability for a defective product where victims are consumers), discussed later.

See Chapter 2.2 below.

T. Evas, A Common EU approach to liability rules and insurance for connected and autonomous vehicles, EPRS, 2018,
pp. 152-155, 'Stakeholders view'

A. Galasso and H. Luo, How does product liability risk affect innovation? Evidence from medical implants, 2018. See
also, L. Kaplow, 'Rules Versus Standards: An Economic Analysis', Duke Law Journal, Vol.42, 2012, pp. 557-629.
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» encouragediffusion and uptake of technology by consumers.

Based onthe above and asspecifically applies to liability for Al, toreduce therisks, provide economic
players with legal certainty and facilitate user and consumer trust, it is necessary, as a matter of
priority, to evaluate the fit of existing liability rules at EU and national levels to Al systems. Adapting
the liability regime at EU level in a timely and coherent manner has the potential to generate
significant added value for the Europeaneconomy.



Civil liability regime for artificial intelligence

3. Liability — how is it requlated? Current EU law liability
frameworkandits application to Al

Regulation of liability in the EU context is a mix of national rules and procedures and EU-level
legislation. Accordingly, Chapter 3 provides a brief overview of the applicable EU law related
specifically to civil liability for Al.' Chapter 4 then, providesa comparative legal analysis of Members
States' nationalrules on liability.

3.1.EU law

The EU does not currently have a specific civil liability regime for Al. The EUlaw framework on liability
is based on the highly harmonised EU rules on the liability of the producer of a defective product
(the Product Liability Directive (85/374/EEC)). When it comes to the substantive rules relating, for
example, to accidents, national rules on liability and the calculation of damages for victimsapply.

3.1.1. EU Product Liability Directive

The Product Liability Directive (PLD) was adopted in 1995 and it provides for liability of producers
for damage caused by a defect in their product? and therights of consumers. The PLD establishes
a no-fault liability regime for defective products. According to Article 2 PLD a product 'means all
movables, with the exceptionof primaryagricultural products and game, even though incorporated
into another movable orinto animmovable. "Primary agricultural products"meansthe products of
the soil, of stock-farming and of fisheries, excluding products which have undergone initial
processing."Product” includes electricity'.

According to the PLD-established system of liability, it is not the fault of the producer but a defect
of the product that is decisive for triggering the liability of a producer. Within the meaning of the
PLD, a product is defective 'when it does not provide the safety which a personis entitled to expect,
taking all circumstancesinto account, including: (a) the presentation of the product; (b) the use to
which it could reasonably be expectedthat the product would be put; (c) the time whenthe product
was put into circulation'.? The PLD also provides that'A product shallnot be considered defective
for the solereason that a better productis subsequently putinto circulation'.?

The general presumption of liability for a defective product is subject to a list of derogations
provided in Article 7. Thus, according to the PLD, producers are not liable for defective products if
they prove 'a) that he did not put the product into circulation; or (b) that, having regard to the
circumstances, it is probable that the defect which caused the damage did not exist at the time
when the product was putinto circulation by him or that this defect came into being afterwards; or
(c) that the product was neither manufactured by him for sale or any form of distribution for
economic purpose nor manufactured or distributed by him in the course of his business; or (d) that
the defect is due to compliance of the product with mandatory regulations issued by the public

9 Arecent study commissioned by the European Parliament provides a detailed assessment of the EU legal regime, see
Artificial Intelligence and Civil Liability, July 2020, IPOL_STU(2020)621926.

Sector-specific EU legislation may provide further rules related to liability provisions in specific areas. For example, in
relation to motor vehicles, the Motor Insurance Directive (2009/103/EC) establishes EU third-party liability insurance,
and covers obligations and procedure for claims resolution for victims of road traffic accidents.

20

21 Article 1 PLD, Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and
administrative provisions of the Member States concerning liability for defective products amended by Directive
1999/34/EC of the European Parliament and of the Council of 10 May 1999.

22 Article 6(1) PLD.
23 Article 6(2) PLD.
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authorities; or (e) that the state of scientific and technical knowledge at the time when he put the
product into circulation was not such as to enable the existence of the defect to be discovered; or
(f) in the case ofa manufacturerofa component,that the defectis attributable to the design of the
product in which the component has been fitted or to the instructions given by the manufacturer
of the product'.**Importantly, while PLD provides a liability framework, as related to the definition
of a product, defect and derogations, national rules on civil liability still apply, for example, to the
determinationof causality or non-material damages.

PLD is generally perceived as a fair and well balanced instrument for the distribution of risks
between producersand consumers of products.”® However, increasingacademic and policy debates
point to thelimitations of the application of PLD to advanced technologies, including Al systems.?
The main points of discussion relating specifically to the application of PLD to the new technologies

aresummarisedin Table 1 below.?

Table 1 — The main points of discussion relatingto the application of the PLD to Al

PLD concept

Product

Defect

Damage and
burden of proof

Producer

Exemptions and
defences

Scope of the
definition

Notion of the
defectas central
elementof
liability
determination

Type of damages
covered

Scope of liable
persons

Time limitation
and exemptions
that limit liability
of the producer

Open questions/ problems

Should PLD cover all tangible and non-tangible items (including software)?
The current formulation is not clear and divergent opinions exist as to the
definition of software (isita product or a service?)

The current formulationof a defectin the PLDis closely related to the concept
of safety. Itis not clear what would be the safety expectations, for example, in
relation to cybersecurity and Al. The concepts of defect and safety, as well as
notions of reasonable and expected use, might need thorough revision if
software is to be includedexplicitly within the scope of the PLD

The type of damages covered is not harmonised. The scope of pure
economic loss and non-material damage are highly contested. It might be
excessively difficult and prohibitively costly for a consumer to prove a defect
exists, especially, for complex technological applications. Therefore the
burden of proof concept might need to be addressed to ensure balanced
distribution of a burden between the parties.

Who should be a liable person for the purposes of the PLD? What should be
the role of the different economic operators in the value chain? Specific
producer? Software designer? To what extent should a producer be liable,
forexample, for third party software or applications installed in the product?
Should joint liability of all actors involved be applied?

10-year rules for the expiry of claims might be problematic. Moreover ‘the
developmentrisk defence' might need to be clarified.

Source: Prepared by the author, based on the work of and contributions to the European Commission expert
group on 'Liability of New Technologies — Product Liability formation'.

24 Article 7 PLD.

25

See for instance the report from the Commission to the European Parliament, the Council and the European Economic

and Social Committee on the Application of the Council Directive on the approximation of the laws, requlations, and
administrative provisions of the Member States concerning liability for defective products (85/374/EEC) (SWD(2018)

157 final) - (SWD(2018) 158 final).

26

See for instance the report from the Commission to the European Parliament, the Council and the European Economic

and Social Committee, Report on the safety and liability implications of Artificial Intelligence, the Internet of Things
and robotics, COM(2020) 64 final.

27

For the discussions on the shortcomings of the PLD, see for example the recent analysis: Artificial Intelligence and

Civil Liability, Policy Department for Citizens' Rights and Constitutional Affairs, DG IPOL, PE 621.926, July 2020.
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3.2. Gaps and barriersin the current EU framework

The Product Liability Directive is the central piece of EU legislation providing EU consumers with a
significant additional level of protection in relation to defective products. This protection, alongside
nationalliability systems, is important but limited. The main limitations of the PLD in relation to its
application to new technologies include the following:

First, the scope of thePLD, and specifically the definition of a product anda producer:thereis legally
unsettled and divergent national interpretation of whether softwareis a product and thus covered
by the PLD or not. Given complex value and production chains, the conceptof producer within the
PLD needs clarification. Should only the final producer be liable, or should all the actors involved in
the production and distribution chain share joint responsibility?

Second, the concepts of defect, damage and burden of proof: application of the PLD suggests that
the determination of what is a defect is already a challenging task. In the PLD, determination of
defectis linked to the level of safety that consumersare entitled to expect. With Alit would become
increasingly difficult for consumers and courts to establish the expected level of safety. Neither is
therelationship between cybersecurityand the concept of a defect clearly defined. Pure economic
loss and damage to personal data or privacy is not explicitly covered by the PLD. Some Member
States, such as France for example, allow for the recovery of both economic damages and pure
economicloss, while other Member States donot. Pureeconomicloss anddamage to personal data
or privacy are likely to play a moreimportant role in liability cases related to Alin the future.

Finally, the PLD provides for anumber or exceptions in which producers can limit their liability: one
of the exceptions available is the development risk clause. Under this provision the producer may
arguethatat the time when they put theproduct intocirculation the state of scientificand technical
knowledge was not such as to enable the discovery of a defect. Given the technologically complex
nature of Al, this clause may be used increasingly to limit producer liability under the PLD.

3.3. Conclusion: The PLD covers damage caused by defective
products, but whetherits scope covers Al is unclear

In conclusion, the application of current EU secondary law on liability to Al would likely be
insufficient and likely provide an insufficientlevel of protection, in relationbothto the areas already
covered by EU law (i.e. defective products) and even more so to new risks not covered by EU law
that are particularly relevantin relationto Al.
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4. Liability — How is it regulated? Regulation of liability in
nationallaw and its possible application to Al

The EU's Product Liability Directive provides animportantlayer of protection for EU consumers but
it is limited as it only covers damages resulting from defective products. A considerable portion of
the overall liability protection framework is still based on national non-harmonised regimes. Any
analysis of the EU liability framework, must necessarily, therefore, be complementedby a review of
nationalliability regimes.

National rules on liability are a complex net of statutory law and practice that emerged from the
legaltraditions, culture and valuesembeddedin the specific nationaljurisdiction. National rules are
often further developed through a large body of case law. Annexes | and Il provide a concise,
comparative overview of the main elements of the liability provisions in 19 EU Member States.?®
Annex|reviews national provisions onfault-based andstrict liability and Annex |l focuses specifically
ontheissue of damages.?

In the context of the current policy debates on the civil liability regime for Al, discussion and
comparative analysis of national law is necessary for three main reasons. First, the analysis of
nationalrules helps to assesswhetherand to what extentexisting national laws, if not adapted, will
be able to adjust effectively to the challenges of new technologies. Second, the comparative legal
analysis also contributes to a better understanding of existing similarities and differences among
Member States and, in turn, helps to assess to what extent the existing differences may potentially
lead to legal uncertainty and fragmentation and thus negatively impact producers and other
businesses in the supply chain. Finally, comparative analysis of national law, also provides an
interesting regulatory test bed for possible public policy solutions, for example, for the definition
and classification of certain things and activities as 'dangerous'and thusrequiringa special liability
regime. Nationallaw provides a wealth of informationthatcan be used as a basis for the discussion
and search for the common EU approach.

This chapter builds on this comparative legal analysis of national law, providing only brief guidance
on the complexities of the national liability systems.** First, by way of introduction, it introduces the
concepts of contractual and non-contractual liability, fault-based and strict liability and damages.
Second, the chapter focuses on a comparative analysis of one element of national liability regimes:
provisions on strict liability.*' The comparative analysis on fault-based liability and damages is very
important, and provided in the annexes, but are not covered in this chapter owing to space
limitations.

28 A complete overview of national ruleson liability is not feasible in a publication of this size.

29 For the complete set of questions comparatively analysed in Annex | and Annex I, please see the respective Annexes

at the end of this publication.

30 The main comparative legal analysis of national legislative provisions on liability is provided in Annexes | and II.

31 More specifically, the chapter analyses the material scope of national provisions on strict liability. This includes the

definitions and the material scope of the relevant provisions. The personal scope, i.e.the discussion on the liable
persons covered by national provisions and conditions for their liability, are not discussed in this chapter. Provisions
on the personal scope of liability provisions are coveredin Annex|.

10
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4.1. National liability frameworks: General remarks

4.1.1. Contractual and non-contractual liability

Generally, in civil law, damages can be recovered based on two broad categories of obligations:
contractual and non-contractual (or extra-contractual).?> A contact concluded among parties can
therefore stipulate the distribution of specific obligations, risks and damages. Accordingly,
contractual liability and recovery of damages are based on the terms of contract and applicable
jurisdictional clauses.

However, not all obligations and risks are necessarily covered by a contract.® Therefore, a person
can also beresponsible for damages caused to a third party by actions thatare not covered by any
contractual provisions agreed between the parties. Jansen defines non-contractual obligations as
'obligations that are not based on voluntary transactions but rather protect citizens against
unwanted infringementsof theirlegally protected status quo:the body'sand personality'sintegrity,
property rights and other comparable interests'.>* Breach of certain non-contractual obligations,
defined by law, can also lead to the responsibility of a person to compensate for damage caused to
a third party. The substantive scope of non-contractual liability and conditions that need to be
established by a person claiming the damage are defined by law.

Non-contractual liability can be divided broadly into two categories: fault-based and non-fault
based (strict) liability. As the definition suggests, fault-based liability requires the establishment of a
fault of a party, damage, and a causal link between fault and damage. Strict liability, however,does
notrequire any specificfault,and to recover a damage the affected party often has justto establish
the fact of damage caused by a breach of an obligation. Again the scope of non-contractual
obligations that are covered by a fault-based or strict liability regime is defined by national law and
depends on the specificjurisdiction.

In certain areas, for example, regulating the use of personal motor vehicles, a law can stipulate
compulsory insurance, to cover potential damages caused to a third party.In this sense, compulsory
insurance and an accompanying insurance fund, serve as a safety net to ensure that in certain
situations covered by law damage caused to a third party by a motor vehicle would be recoverable.

32 For a comparative introduction to European tort law, see for example: C. van Dam, European Tort Law, 2nd edition,

Oxford University Press, 2018; see also E. Karner, K. Oliphant and B. C Steininger (eds.), European Tort Law. Basic Texts,
2nd edition, Jan Sramek Verlag, 2018.

33 C. Barand U.von Drobnig explain the difference between contractual law and non-contractual liability as follows: 'The

purpose of the law of tort consists in protectingbasic human rightsat the level of private law, that is to say horizontally
between citizensinter se, with the legal remedies placed at their mutual availability. From its content, tort law forms
the second auxilliary pillar (next to contract law) on which the so-called law of obligations is based. Contract law is
the basis for the increase of a party's patrimony by receipt of money, goods or services, whereas tort law protects
persons and the preservation of their patrimony. Both of these fields of law would be senseless without the other'.C.
Bar and U. von Drobnig, The Interaction of Contract Law and Tort and Property Law in Europe: A Comparative Study, 2004,
p. 25.

N. Jansen, 'The Concept of Non-Contractual Obligations: Rethinking the Divisions of Tort, Unjustified Enrichment, and
Contract Law', Journal of European Tort Law,2010.

34
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4.1.2. Fault based and strict liability

Fault-based liability is a general and standard framework for recovery of damages in all European
jurisdictions.* The basic presumption is that a person is required to compensate for losses caused
by his or her fault or negligence. Accordingly, commonly, as a general rule, fault-based liability
requires establishmentofa fault, damage and a causallink between fault and damage. The burden
of proofis, as a generalrule, onthe claimant.*

In certain limited cases, national legal systems provide for strict or no-fault liability rules. In the
situations that fall under strict liability rules, a person who has suffered damage does not have to
prove a fault (or defect) or a causal link between the fault and the damage. The existence of the
damageis sufficient. In the situations covered by strict liability rules, a person to whom strict liability
rules attribute a risk - is liable for a damage caused. Strict liability rules, place significant
responsibility on a person subject to liability rules and substantially simplify the recovery of
damages for a victim. Therefore, national law provides for a limited and carefully designed set of
situations that trigger strict liability. Usually, as discussed in more detail below, conditions subject
to strict liability cover situations of a significant dangeror increased public risk, or responsibility for
acts of minors, employeesor persons with limited capacities, or actsof animals.

4.1.3. Damages

Damages are remedies for material or non-material harm to a legally protected right. The type of
recoverable damages andscope of the compensation dependson the type of the liability claim and
a specificjurisdiction.?” Broadly speaking, damages can be compensatory (compensating for actual
harm to health or property) and punitive (mainlyaimed at preventing and deterringrisky behaviour
in the future). Compensatory damages are further categorised into damages that cover economic
loss (pecuniary damages) and non-economic (non-pecuniary) loss. Furthermore, in discussion of
economic loss, a distinction is made between so called '‘pure economic loss' and 'consequential
economicloss'. The conceptof'pure economicloss'is one of the most contested legal concepts and
various Member States define it differently.*® On a very high level of generalisation, the concept of
'pure economicloss' refers to compensation for losses thatare not directly linked to physicalinjury
or property damage. National approaches to the recovery of material damages for economic loss
and law practice on compensation for non-material damages is divergent and discussed in more
detailin AnnexIl.** The proceduralrules for determination of compensation are subject to national
law and practice.

4.2. National general rules on strict liability: Comparative analysis

In the current EU debate on the civil liability regime for artificial intelligence, one of the key points
of discussion relates tothe choice of approach for Al based systems. There is an emerging consensus
that the future EU approachto civil liability for Alshould be based on a mix of fault-based and strict

35 A more nuanced discussion of national liability frameworks also requiresdiscussion of concepts of 'negligence' and

'contributory negligence’, but this is beyond the scope of this short overview, which focuses solely on the main
concepts and principleswith a view to helping the reader to understand the main points of discussion, rather than
provide an exhaustive legal presentation on European tort law.

36 Annex 1 provides a detailed analysis of national ruleson fault-based liability, including national law and case law on

the establishment of fault, damage, causal links, burden of proof and types of damages recoverable.

37 The discussion on the type of harm that should be subject to compensation and the conditions for recovering losses

suffered isa very complexlegal subject,an adequate overview of which cannot be given in this short paragraph.

38 For a discussion and explanation of the differences between Member States see for instance C. Bar and
U. von Drobnig, The Interaction of Contract Law and Tort and Property Law in Europe: A Comparative Study, 2004,
pp. 28-31.

39 See also, W.V.H. Rogers (ed.), Damages for Non-Pecuniary Loss in a Comparative Perspective, Springer, 2001.

12
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liability provisions.* Fault-based liability is a general presumption in most Europeanlegal systems,
while strict liability provisions are narrow set of exceptions. In order to contribute to the EU debate
on the desirable mix of fault and strict liability for a future EU common approach on liability, this
chapter focuses on the comparative analysis of national provisions on strict liability.*

The provisions on strict liability have been chosen for detailed analysis because these rules are
exceptions to generalfault-based liability and because the differences in the Member States' rules
can have a significant impact on recoverability of a damage for a victim. In their analysis of the
European tortsystems, Christian Barand Ulrich von Drobnig explain:

'the differences in the area of strict liability in the member states can be of almost dramatic
importance to European citizens. One only has to think of everyday incidents such as traffic
accidents. Due to the different levels of protection in the national tort law systems and the
related regimes of third party liability insurance, it can be of crucial importance for the whole of
the rest of the victim's life and those of his relatives, in both financial and personal respects,
whether the accident took place one hundred metersin front of, or beyond a given (often not
even manifest) national border".

Moreover, the 2017 European Parliamentresolution on civil law rules onrobotics, states that a future
EU legislative approach on liability should be based on detailed analysis 'determining whether the
strict liability or the risk managementapproach should be applied'.** 'Strict liability' at least for Al
applications with specific risk profiles, also seems to be under discussion in the current European
Commission. The main aim of the comparative legal analysis that follows in this chapter is to help
understand what are the defining features or qualities on the basis of which Member States
determine what falls within the scope of the strict liability provisions. The underlying questions are
whether and to what extent Al systemswould fitinto any of the existing categories of strict liability
provisions.

The comparative legal analysis of national law in this chapter is organised along four main groups
of strict liability provisions that are found in national laws. Those four groupsare:

strict liability for 'things' (Chapter 3.2.1),

strict liability for 'dangerous' activities (Chapter 3.2.2),
strict liability for 'animals' (Chapter3.2.3) and
vicarious liability (Chapter 3.2.4)

HWN=

National legal provisions are analysed in terms of their substantive scope and, in particular, their
openness to internalise possible new situations relating to claims for compensation of damages
from Al systems. In each of the four categories analysed, Member States are classified into three
groups. Thefirstgroup, 'open’,includesnational systems that rely on broad principles, and thus may
be considered most open to adjust to new ssituations. The second group, 'mixed’, includes systems
that include exhaustive lists of situations. The third group, 'narrow', covers systems that either do
not provide at all for a specific group of strict liability provisions or define the strict liability very
narrowly as applying to a very specific situation undervery specific conditions.*

40 See Chapter 2 above; note however that some authors argue that a risk-based approach would provide the best
solution for the EU common approach, for a recent contribution see Artificial Intelligence and Civil Liability, Policy
Department for Citizens' Rights and Constitutional Affairs, Directorate-General for Internal Policies, European
Parliament, PE 621.926,2020.

41 Thisisclearly only one part of the debate, which needs to be supplemented, among other things with the discussions
on the fault-based rules.

42 Pparagraph 53,European Parliament 2017 resolution.

43 Considering the complexity of the national rules, this classification is clearly a simplified representation of the reality
and can be used as a broad guideline only. Also, to have a more nuanced understanding itis necessary to combine
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4.2.1. Strict liability for 'things'

Most nationaljurisdictions provide for strict liability for 'things'. This provision in national law
covers situations where damage is caused by a specific'thing'. National laws and practices differ in
relation what constitutes a thing. Some jurisdictions explicitly cover only tangible things while
otheralsoincludeintangible things. Member States also take different approaches on whether or
not athing must necessarily be 'dangerous' by nature to trigger strict liability.*

The analysis suggests that reviewed Members States can generally be grouped into three main
groups.® The first is the 'open’ group. This group of Member States include in their national
legislation an open, general clause relatedto strict liability for 'things', which are not limited only to
defective products. This general clause may be further supplemented by other provisionsrelated to
specific things, i.e. buildings. Within this group of Members States, France and Romania include
intangible things alongside tangible things within the scope of the strict liability provisions.

Table 2 - Strict liability for damage caused by things: Open national systems?*

oV o

Article 1045(3) of the Civil Obligations Act (COA) provides
for strict Ilab|l|ty for damage resulting from things
representing an enhanced source of danger to the
environment. The Supreme Court offered a 'definition’ of
a dangerous thing in its decision Rev 190/2007-2 of
27 March 2007, saying that dangerous things are those
which by their purpose, properties, position, location,
method of use or otherwise constitute anincreased risk
of damage to the environment and must therefore be
monitored and used with greater care. The practice of the
courts has so far dealt with 'traditional dangers' and has
defined dangerous things as those that are dangerous by
nature (weapons, explosives, motor vehicles, etc.) and
those that are not usually considered to be dangerous but
that can become dangerous in particular circumstances
(animals, faulty constructions, etc.)

Croatia Yes  No*  Yes  Yes

The Law of Obligations Act (LOA) includes specific
provisions on risk-based liability for damage caused by
things or activities that are a major source of danger
(paras. 1056 to 1060). The LOA refers specifically in
Article 1058 to the liability of an owner of a dangerous
construction or thing.

Estonia Yes No* Yes Yes

this evaluation of strict liability provisions with the provisions on the contractual liability and fault-based rules, as
more 'narrow' systems may provide alternative interpretative mechanisms for compensation of damages.

4 Annex | provides a detailed comparative analysis of national provisions, the table below provides a short overview.

45 Belgiumis not includedin any group. Article 1384(1) of the Civil Code imposes strict liability for damage caused by a

defective thing. No other specific provisions for other 'things' are provided. Thus, although Belgium includesa general
clause as do Group 1 Member States, itlimitsthis general clause to defective products as do Member Statesin Group 3.
Group 2 includes Member States that do not include a general clause but cover things that are also non-defective,
therefore Belgium also does not 'fit'in this group.

4 ODT - national provisions also cover 'things' other than defective things; NT - national law also covers intangible

things; GL - national law includes a general clause relatedtostrictliabilityfor things; SC - national law includes specific
clauses, for specific types of things.

47 Not specifically provided.

“8 Not specifically provided. However, some non-tangible 'things' may be covered by 'dangerous activities'.
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Article 1242, first paragraph, of the French Civil Code
provides that 'We are responsible not only for the damage
caused by our own act, but also for that which is caused by
the act of persons for whom we are responsible, or of
things that are in our custody'. Things that are subjectto
a special status (animals, Article 1243 CC; buildings in
ruins, Article 1244 CC; defective products, Article 1245 and
France following CC) and motorised land vehicles (Badinter Law) = Yes  Yes*® Yes | Yes
do notfall within the scope of Article 1242, first paragraph,
CC.The principle of strict liability of the keeper for damage
caused by things that are in his or her custody is very
general. It includes moving and non-moving things and
movable and immovable property, whether or not
dangerous, whether or not defective and whether or not
operated by a person.*

Article 6:173 of the Dutch Civil Code governs liability for
movable things: The holder of a movable thing, of which
is known that it causes great danger for people and
property when it does not meet the standards which in the
Netherlands  circumstances may be set for such equipment, is liable in ~~ Yes = No Yes No
the eventthat the potential danger is realised, unless the
holder would not have been liable under the previous
Section had he or she known of the danger at the time it
occurred..

Liability for things is one of three examples of liability of
the custodian (of animals, things or buildings) and is set
outin Article 1376 together with Article 1377 of the New
Romania Civil Code. Article 1376 NCC provides that 'Anyone is = Yes | Yes®' Yes
obliged to repair, irrespective of any fault, the damage
caused by the thing under their guard; this Article applies
alsoin case of car collisions or other similar cases'".

Yes
52

Source: Author, based on Annex|.

This group of Member States seems to be most open to cover and apply strict liability for 'things
beyond specific cases explicitly mentioned in the law. This could be relevant, for example, in future
cases related to damages caused for example, by software, an algorithm, or any other element or
application of Alsystems. Some national experts have pointedoutthat provisionsrelating to'things'
and'activities' (discussed below) may be complimentary.In some situations, for example related to

49 Cour de Cassation (Cass), Joined Chambers, 13 February 1930,Jand'heur. The case law draws a distinction between
custody of the structure and custody of the behaviour: depending on whether the damage is caused by the thing's
behaviour or by its structure, liability can lie with the person who has custody either of the thing's behaviour (the user)
or of the thing's structure (the owner, the manufacturer or even the professional seller or renter).

50 The question whether intangible things are covered by Article 1242, first paragraph, CC is discussed at lengthin legal
literature.The provision is very general and does not distinguish between tangible and intangible things. The case
law has applied the provision to matter such as liquids, fumes, or smoke (Cass., 2nd civ., 26 June 1953 (liquid), Cass.,
2nd civ, 10 February 1967, No 66 (industrial fumes); Cass., 2nd civ., 11 June 1975, No 73-12.112 (smoke from the
chimney of a heating system)). Damage caused by intangible things such as artificial intelligence does not seem to be
excluded perse. However, in the Draft revision of civil liability and in the Report on the reform of French civil liability
law and economic relations of the Paris Court of Appeal working group, this liability principle is expressly limited to
tangible things (choses corporelles) (Article 1243, first paragraph, of the Draft revision of civil liability provides that 'We
are strictly liable for the damage caused by the acts of tangible things that are in our custody').

51 Not specifically provided in law or case law.

52 Liability for buildings, as a specific type of thing, is governed by Article 1378 of the New Civil Code.
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software, it may be a matter of interpretation whether it should fall under the scope of 'things' or
'activities'.

The second group of Member States is 'mixed’, i.e. 'specific but not only defective'. This group of
Member States does notinclude general provisions related to strict liability for 'things' like Group 1.
However, they include specific provisionsrelated to damage fromspecific things, such as buildings,
and those specific provisions are notlimited to defective things.

Table 3 - Strict liability fordamage caused by things: Mixed national systems>33
I I £ [ N

Article 50 LOC + Supreme Court case law this type
Bulgaria of liability is fordamage caused by the objectively = Yes No Yes No
inherent properties or defects of a thing.

Section 2936 of the Civil Code provides that The
person whois obliged to provide a performance to
someone and, in doing so, uses a defective thing
shall provide compensation for the damage
caused by the defect of the thing. This also applies
in the case of the provision of health care, social, Yes Yes No Yes
veterinary and other biological services'. Section
2938 specifically mentions a collapsing building
resulting from a defect or lack of maintenance, as a
separate category of adangerous 'thing'triggering
strict liability.

Czech
Republic

As regards liability for 'things', German civil law
does not distinguish between damage arisingasa
result of the use of atangible orintangible thing or
directly by the person. A number of special acts
provide for strict liability for dangerous activities.
However, the liability of the owner of a plot of land
pursuant to Section 836 of the Civil Code arises
from a presumption of fault. It provides that if the
Germany collapse of a building or other structure attached  Yes Yes No Yes
toland, or the breaking offofpartsof the building
or structure, causes death or personal injury or
damage to a person's health or property, then the
possessor of the land (the owner-occupier) s liable
for the damage to the injured person to the extent
that the incident was a consequence of the
defective construction or inadequate upkeep of
the building.>*

53 ODT - national provisions cover also other 'things' than defective things; NT - national law also covers intangible

things; GL — national law includes general clause related to strict liability for things; SC - national law includes specific
clauses, for specific types of things.

> In a recent judgment (Judgment of 9.2.2018, Az. V ZR 311/16), the Federal Court of Justice (Bundesgerichtshof)
introduced non-fault based liability not provided for in the Civil Code for owners of buildings by analogy with Section
906 BGB (escape of imponderable (risky) substances) in a case in which a fire caused by works on the roof of one
building damaged the neighbouring property.
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The Hungarian Civil Code (CC) does not provide for
a general strict (objective) liability regime for
things, but it does provide for fault-based liability
for damage caused by defective buildings and for
damage caused by things thrown, dropped or
spilled.

Hungary Yes No No Yes

The Italian Civil Code (CC) only provides for a few
cases of strict liability for things, through a reversal
of the burden of proof: liability for damage caused
Italy by things in a person's custody, subject to a = Yes No>*  No Yes
defence of force majeure (Article 2051); liability for
damage caused by the total or partial collapse of
a building (Article 2053).

In the Slovenian Obligations Code (OZ) there is no
general provision on strict liability for things except
for dangerous things. Article 131(2) OZ refers to
damage resulting from things or activities
Slovenia representing a major source of danger for the  Yes No No Yes
environment. Moreover, the OZ includes special
provisions related to strict liability for the holder of
a building (Article 159 0Z) and liability for
demolition of structures (Article 1600Z).

In the Spanish Civil Code there is no genera
provision on 'strict liability for things'.>® However
Articles 1905 to 1910 CC provide for strict liability
with regard to certain things (such as when a
building collapses, atree falls, a thing is thrown or
falls, or a machine explodes). Some authors
consider certain activities referred to in Article 1908
Spain CC to be dangerous activities (e.g., theexplosionof = Yes No No Yes
machines, the combustion of explosive
substances, the escape of excessive fumes or
spillage), in particular when due to industrial
activities. According to Article 1907 CC, the owner
of a building is liable for damage resulting fromthe
collapse of all or part thereof, if such a collapse
results from a lack of necessary repairs.

Source: Author, based on Annex|.

The third groupincludes systemsthatrely onnarrow provisionsonly covering specificand defective
things. This group of Member States provides for strict liability of things only in specific cases and
only if a thing is defective. This group seems to be the most restrictive in terms of the scope of a
situation that may fallunder the strict liability of things. National law provides for strict liability only

% ltalian legal doctrine provides for a distinction between tangible things (res corporales) and intangible things (res
incorporales). Property or assets are things that can be the subject of rights (Article 810 CC). This concept of property
- whether movable or unmovable property —, albeit nominally related to the concept of 'things', has evolved so as to
cover intangible things, such as intellectual property. With regard to liability for things in a person's custody
(Article 2051 CC), an essential condition is that the person liable must be in possession of the thing. Because of this
condition, the provision does not coverintangible things, since theyare not susceptible to being physically possessed.

56 Academic literature mentions Articles 1905 to 1910 CCas covering a number of events that give rise to strict liability
(responsabilidad objetiva) regardless of fault, or to a so-called 'quasi-strict liability' (responsabilidad cuasi-objetiva),
since a number of cases of exemption from liability are provided for.

17


http://njt.hu/cgi_bin/njt_doc.cgi?docid=159096.376761
http://pisrs.si/Pis.web/pregledPredpisa?id=ZAKO1263
https://www.boe.es/buscar/act.php?id=BOE-A-1889-4763
https://www.brocardi.it/codice-civile/libro-terzo/titolo-i/capo-i/art810.html?q=810+cc&area=codici
https://www.brocardi.it/codice-civile/libro-quarto/titolo-ix/art2051.html?q=2051+cc&area=codici

EPRS | European Parliamentary Research Service

in specific cases (similar to Group 2) but only if the thing is defective, therefore, strongly redudng
the scope and excluding causes other than defect.

Table 4 - Strict liability fora damage caused by things: Narrow national systems>’

I N 2 2 O

There is no general provision on liability for damage
caused by things in the Greek Civil Code (CQ).
However, Article 925 (CC) introduces strict liability for
Greece the owner or occupier (person in possession) of a No No No Yes
building or other construction that might collapse,
unless they can prove that it was kept in good
condition.

Lithuanian law does not contain a generd
provision on the strict liability for things,
Article 6.266 of the Lithuanian Civil Code (CC)
provides for the strict liability of the owner or
Lithuania custodian for damage caused by the collapse or  No No No Yes
other defects of buildings, constructions,
installations and other structures, save in the case
of force majeure or contributory fault or gross
negligence on the part of the victim.

There is no general provision on strict liability for
things but there are examples of such liability in
Chapter 16 (Civil Code) of the Laws of Malta. For
example, Article 1041 CC provides that the owner
Malta of a building is liable for any harm caused by its =~ No No No Yes
collapse if itis due to defects in construction or the
need for repairs and the owner knew or should
have known of those defects or that need for
repairs.

There is no strict liability for 'things' in Portuguese
law. In the case of damage caused by buildings or
by things, there is fault-based liability. Article 492
Portuguese Civil Code imposes liability on the
owner or on the tenant of a building or another
facility if it collapses and causes damage because
Portugal of a construction or maintenance defect  No Yes No Yes
Article 493(1) imposes liability on the person
having in its possession a movable or immovable
'thing’, with a duty to monitor it, unless that person
is able to prove that there is no fault on his or her
part and that it was not possible to avoid the
damage.

Sweden There is not generally strict liability for 'things'. No No No Yes
Source: Author, based on Annex|

In conclusion, national law and practice provide a very colourful picture of various approaches.
Applying the classification discussed in the beginning of this chapter — Croatia, Estonia, France,

57 ODT - national provisions cover also other 'things' than defective things; NT - national law also covers intangible

things; GL — national law includes general clause related to strict liability for things; SC - national law includes specific
clauses, for the specific types of things.
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Netherlands and Romania are systems that rely on broad principles related to the application of
strict liability for things. Bulgaria, Czech Republic, Germany, Italy, Slovenia and Spain include mixed
provisions that can thus be classified as systemsthat rely onthe list that however applies to all types
ofthings. The third group, Greece, Lithuania, Malta, Portugal and Sweden, belongto narrow systems
that either do notincludeany specific provisions orrely on a narrow list thatapplies only to defective
things.

4.2.2. Dangerous activities

The second type of specialliability clauses in national systems thatdeviate from general fault-based
liability rules are national provisionsrelated to the dangerousactivities. Here again Member States
provide a very broad spectrum of approaches. The comparative analysis proceeds on the basis of
the same classification as above related to 'things'.

Applying the same typology,thefirst group includesopen systems that include a general provision
that in principle could potentially cover any activity that according to national law and practice
could be categorised as dangerous. The determination of what constitutes a dangerous activity is
often for the national courts to define. This group of Member Statesis potentially the most flexible,
when it comes to integratingdangerousactivitiesrelated to Al systems, for example.

Table 5 - Strict liability fordamage caused by dangerous activities: Open systems

Member State | Relevant national provision(s)

Strict liability is provided for in Article 1045(3) of the Civil Obligations Act (COA) 'Where
damage results from things or activities representing an enhanced source of danger to
the environment, liability shall be imposed regardless of fault'. The COA does not define
a dangerous activity, nor does it provide examples. The determination of what is
'dangerous' is left to the courts on a case-by-case basis. Dangerous activities have in

Croatia practice come to be seen as activities by which, in the ordinary course of events, by their
technical nature and manner of performance, the life and health of persons or property
may be endangered, and that endangerment requires a higher duty of care by the
persons engaged in such activities and persons in contact with them. The practice of the
courts has so far dealt with 'traditional dangers' and has defined as dangerous activities
those such as hunting, diving, fireworks, wood cutting, etc.

Section 2925 of the Czech Civil Code (CC) provides for strict liability for damage caused by
particularly hazardous activities. The provision further explains that an activity is
Czech considered to be particularly hazardous if the possibility of serious damage cannot be
Republic reasonably excluded in advance even by exercising due care. The view of academia is that
since some Al applications are able to reach a certain degree of autonomy and make their
own decisions, their operation can be considered to be hazardous.

Dangerous activities are explicitly covered by strict liability (para. 1056 of the Estonian Law
of Obligations Act (LOA). To date, there is no case-law on strict liability for software or Al.
Article 1056 (2) provides that 'a thing or an activity is deemed to be a major source of
dangerif, due to its nature or the substances or means employed in connection with the

Estonia thing or activity, major or frequent damage may arise therefrom even if it is handled or
performed with due diligence by a specialist. If liability for causing damage by means ofa
source of danger is prescribed by law, any thing or activity similar to such source of danger
is also deemedto be a source of danger, regardless of whether the person who manages
the source of dangeris culpable’.

Sections 6:535 to 6:539 of the Hungarian Civil Code (CC) provide for a general strict
(objective) liability regime (liability for hazardous activities), which covers liability for
Hungary 'things', such as machinery and equipment. That general strict (objective) liability regime
does not cover software or Al explicitly and there are no definitions in Hungarian law of
hazardous activities or artificial intelligence. According to existing case-law an activity is
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Italy

Lithuania

Portugal®

Slovenia

hazardous where arelatively minor disorder occurring during an activity could createa
situation threatening to cause serious injury, such as a life-threatening injury, injury
causing a permanent disability, a permanent deterioration of health or substantial
damage to property, or where even a minor fault — minor negligence — by the person
carrying out the activity could create such a situation, risking serious injury (judgment
BDT2012.2661). According to the case law a person is not exempt from liability for reason
of an irregularity that is due to an unidentifiable reason where such an irregularity
occurred within the hazardous activity itself. Such a reason could be the faulty, irregular
operation of the software of the Al where it causes extra-contractual damage,

Article 2050 of the Italian Civil Code (CC) provides that anyone causing damage to others
while carrying out a dangerous activity (whether it be dangerous per se or due to the
means utilised) shall pay compensation, unless he or she proves that he or she adopted
all suitable precautions in order to avoid the damage (reversal of burden of proof). The
Italian Supreme Court of Cassation has deemed certain activities to be dangerous per se
(only relevant examples follow): pharmaceutical manufacturing;* tree felling;>° use of
nuclear power;* loading and unloading of goods with hoists, cranes and freight
elevators;S' sawmills.5?

Article 6.270 of the Lithuanian Civil Code (CC) provides for the liability applicable to
damage caused by hazardous activities. The person whose activity is hazardous (by
means of means, mechanisms, electricity and atomic energy, explosives and toxic
substances, construction, etc.), is liable for the damage caused by the hazardous activity.

Article 493(2) of the Portuguese Civil Code (CC) subjects dangerous activities to fault-
based liability with a presumption of fault. Article 493(2) CC provides that: 'persons who
cause damage to others while executing an activity that is dangerous by its very nature,
or by the nature of the means used, are obliged to compensate them, unless they present
evidence that they have taken all the measures required by the circumstances to prevent
the damage'. The relevant case law confirms that dangerous activities are subject to fault-
based liability.

According to Slovenian case law,a dangerous activity is an activity that poses an increased
risk to life and health. Crucially, it is an activity that, even with increased care, involves risks
that cannot be contained or controlled by a human person (such activities include: tree
felling, woodworking with a saw, combat training, work at height, driving with a
vehicle and paragliding).

Source: Author, based on Annex|.

The second group, includes national systems that do not include general provisions and limit
provisions related to dangerous activities to specific cases only. Those specific cases are very diverse
and include for example natural risks caused by water, soil and air pollution (Bulgaria, France,
Romania); technological risks (France, Germany, Romania) or hazardous products (France, Spain).

58 Supreme Court of Cassation, Judgment No 8069, 20 July 1993.

59

Supreme Court of Cassation, Judgment No 1188,21 April 1954.

60 Regulated by Law no 1860/1962, as well as by Presidential Decree No 519/1975 and Ministerial Decree No 20/03/1979.
61 Supreme Court of Cassation, Judgment No 103, 19 January 1965.

62

63

Supreme Court of Cassation, Judgment No 3691, 12 November 1969.

Portugal isan outlierinthis group. Although national law includes an open clause, itdoes not provide for strictliability,

but rather, fault-based liability.
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Table 6 - Strict liability fordamage caused by dangerous activities: Mixed systems

The Law on the protection of agricultural property (Article 29) provides for strict liability for
Bulgaria damage caused by water, soil and air pollution, presenting a danger to farm animals, birds
and crops. The fault of the tortfeasor is not relevant.

French law contains a number of special regimes related to dangerous activities, in
particular related to technological and natural risks.%* Technological disaster is defined as
a (non-nuclear) accident occurring either in a classified installation (i.e.installations subject
to declaration or authorisation and Seveso sites), or in an underground storage of

France hazardous products, or during the transport of hazardous materials and causing damage
to alarge number of properties. The Draft revision of civil liability does not introduce liability
for (abnormally) dangerous activities in general. This choice can be explained by the fact
that the general principle of liability for damage caused by things is maintained in the
French Civil Code.

Strict liability is regulated in special legislation on dangerous activities, such as the
operation of air traffic, rail traffic, nuclear power and energy plants. While such
dangerous activities may, in future, be operated by Al, they are not in themselves
specifically related to Al.

Germany

There is no general strict liability for dangerous activities, apart from Article 1996 of the
New Civil Code, which states that The sender that has dangerous goods shipped without
having previously informed thereof the carrier, shall have to compensate the latter forany
Romania damage caused by the dangerous nature of the ship'. There are, however, some provisions
in specific legislation. For example, Article 4(1) of Law No 703 of 3 December 2001 on
liability for nuclear damage as well as Article 95(1) and (2) of Government Emergency
Ordinance No 195 of 22 December 2005 on the protection of the environment.

In the Spanish Civil Code (CC) there is no general provision on strict liability for dangerous
activities, but some authors consider certain activities referred to in Article 1908 CC to be
dangerous activities (e.g. the explosion of machines, the combustion of explosive
substances and the escape of excessive fumes or spillage), in particular when due to
industrial activities. Article 1906 CC provides for strict liability for hunting and is a well-
established example of adangerous activity.

Source: Author, based on Annex|.

Spain

The third and final group covers systemsthat provide no, or only very narrowly defined, provisions,
regulated in specific legislative acts, related to liability for dangerous activities. Thus, for example,
while thereis no general provision in relation to strict liability for dangerous activities in the Greek
Civil Code, the Code on Aviation Law provides for the air carrier's strict liability. Similarly, in Malta,
specific liability rules apply to explosives and fireworks.

64 Law No 2003-699 of 30 July 2003 concerning the prevention of technological and natural risks and compensation for

damage, which inserts provisions concerning compensation for damage in the Insurance Code in a new chapter
entitled 'Technological Disaster Risk Insurance' (ArticlesL 128-1 to 128-4 of the Insurance Code (Legislation), and
Decree No 2005-1466 of 28 November 2005 on compensation for victims of technological disasters and amending
the Insurance Code (ArticlesR 128-1 to R 128-4 of the Insurance Code).

6 Liability for damage caused by hunting is specifically regulated by the Law on hunting (Ley 1/1970, de 4 de abril, de

caza),inparticular by Article 33 thereof.The right tohunt is subject toobtaining alicence and to taking out mandatory
insurance.
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Table 7 - Strict liability fora damage caused by dangerous activities:Narrow systems

National provision(s)

There is a proposal of 30 September 2017 for a general provision on strict liability of an
Belgium operator (exploitant) of a specific and seriously dangerous activity (Articles 5.190-5.196 of
the draft legislation).

There is no general clause of liability linked to dangerous activities in Greek law.
Nevertheless, specific legal acts may provide a strict liability regime for certain activities.

Greece One such example is Law No 1815/1988 (Code of Aviation Law), which, in Articles 106 to
121, provides for the air carrier's strict liability for death, personal injury or damage to
property.

There is no general provision on strict liability for dangerous activities. However, some

Malta specific rules provided in the Explosive Ordinance® and Control of Fireworks and other

Explosives Regulations.®®

There are three regimes in regard of dangerous things: Article 6:173 of the Dutch Civil Code
(CQ): liability for dangerous equipment; Article 6:174 CC: liability for dangerous constructed

Netherlands immovable things; and Article 6:175 CC: liability for dangerous substances. There is no
specific provision related to dangerous activities, but utilising dangerous thing may lead to
a dangerous activity.

The general rule in the Swedish tort law is fault-based liability According to para. 1 of the
Law concerning Responsibility for Damages from Air Traffic (Lag (1922:382) angdende

Sweden ansvarighet fér skada i f6ljd av luftfart), the owners of aircraft and helicopters are strictly
liable for damages to persons and property on the ground (not the passengers),%° even if
the owner did not cause the damage.

Source: Author, based on Annex|.

In conclusion, in line with the discussion on the application of strict liability regime to things,
national provisionson dangerous activitiesare diverse. Applying the classification discussed at the
beginning of this chapter, Croatia, Czech Republic, Estonia, Hungary, Italy, Lithuania, Portugal and
Slovenia are systems that rely on broad principles related to the application of strict liability for
dangerous activities. The second group, includes Bulgaria, France, Germany, Romania and Spain,
systems thatinclude provisions related to dangerous activities in their civil codes but limit them to
very specific areas of application. The third group - Belgium, Greece, Malta, Netherlands and
Sweden - belong to narrow systems that do not include any specific provisions in their civil codes
and provide for strict liability for some narrowly defined dangerous activities through separate
legislative acts.

4.2.3. Strict liability for damage caused by animals

A third category covers systemsthatprovideno or only very narrowly defined provisions, governed
by specificlegislative acts, relating toliability for dangerous activities. Thus, forexample, while there
is no general provision in relation to strict liability for dangerous activities in the Greek Civil Code,

66 Avant-projet de loi portant insertion des dispositions relatives d la responsabilité extracontractuelle dans le nouveau Code

civil).
57 Article 43 of Chapter 33 (Explosives Ordinance) of the Laws of Malta.

68 Article 12 of the Subsidiary Legislation 33.03 (Control of Fireworks and other Explosives Regulations, adopted

pursuant to Chapter 33 LoM.

69 Persson et.al. (2018) p. 261;NJA 1985 s. 561: The claimant developed a hearing problem after being too close to two

fighter jets. The court of first instance concluded that the state (the owner of the fighter jets) was responsible for the
damage.
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the Code on Aviation Law provides for the air carrier's strict liability. Similarly, in Malta, specific
liability rules apply to explosives and fireworks.

Table 8 - Strict Liability fordamages caused by animals: Open systems’®

-_

Croatia

Czech
Republic

France

Belgium Strict liability for damage caused by an animal.”’

Strict non-fault liability for damage caused by an animal.”? Itis not necessary

Bulgaria for the animal to have any specific qualities or to be specificallydangerousin =~ Yes  No

order for the owner or the custodian to be liable under Article 50 LOC.73

Strict liability for damage caused by an animal. Animals can be considered to
be dangerous things.”* According to case law, wild animals kept by persons
are usually considered to be dangerous things, whereas other animals may
be considered to be dangerous things, depending on the circumstances.

Yes No

Strict liability for damage caused by an animal.” Yes No

Strict liability of the owner or user of an animal for damage caused by that
animal.’® In the Draft revision of civil liability, strict liability for damage caused
by animals is included in the liability regime for damage caused by things
(Article 1243).

Yes No

Article 924 of the Greek Civil Code provides that the owner of an animal is
strictly liable for any damage caused by the animal. Where the damage is

Greece caused by a domestic animal used for the purpose of the owner's profession ~ Yes  No

Italy

or to guard or help the owner and the owner exercised the normal level of
duty of care, the owner can avoid liability.

Article 2052 of the Italian Civil Code (CC) provides that the owner of an animal

Yes No
is strictly liable forany damage caused by the animal.””

Article 6.267 of the Lithuanian Civil Code (CC) together with Article 6.270(1)

Lithuania CC, provides that the owner or custodian of a domestic or wild animalis Yes = No

strictly liable for damage caused by the animal, evenif it escaped.

Strict liability for animals is established in Article 1040 of Chapter 16 (Civil
Code (CQ)) of the Laws of Malta (LoM). The owner of an animal, or any person

Malta using an animal, is, while using the animal, liable for any damage causedby = Yes = No

the animal, whether the animal was in that person's charge or had strayed or
escaped.”®

70

71

72

73

74

75

76

77

78

AA - strict liability applies to all animals; DA - strict liability applies only to dangerous animals.
Article 1385 of the Belgian Civil Code.

Article 50 of the Law on Obligations and Contracts.

Supreme Court of Cassation, Decision No 249 of 24.09.2012.

Article 1063 COA: 'Damage caused in relationto a dangerous thing or a dangerous activity shall be considered to
result from that thing or activity, unless itis shown that the thing or activity did not cause the damage'.

Sections 2933 to 2935 of the Czech Civil Code relate to damage caused by an animal.

Article 1243 of the French Civil Code, Conditions are developed through case law_(Cass., 2nd civ., 15 April 2010, No
09-13.370; Cass., 2nd civ., 9 January 1991, No 89-15.489)

Article 2052 CC provides only for strict liability and does not refer to negligence or culpa invigilando.This is well
established in the case-law and in the legal doctrine. The following Supreme Court of Cassation, Il Civil Section,
judgments are relevant: No 7703, 16 April 2015; No 10402, 20 May 2016; No 17091, 28 July 2014; No 2414,
4 February 2014;No 1210, 23 January 2006;No 20, 9 January 2002.

Article 6 of Subsidiary legislation 439.19, (Owning and Keeping of Dangerous Animals Regulations), adopted pursuant
to Chapter 439 (Animal Welfare Act) LoM provides that 'A keeper of a dangerous animal in terms of these regulations
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According to Article 6:179 of the Dutch Civil Code: The keeper of an animal
is liable for the damage caused by that animal, unless he or she would not
have been liable under the previous Section had he or she been able to
control the behaviour of the animal that caused the damage".

Netherlands Yes No

Liability for damage caused by animals is one of three examples of strict
liability of the person having the guard (or the keeper) of animals, things,
buildings and is set out in Article 1375 together with Article 1377 of the
Romania Romanian New Civil Code (NCQ). Article 1375 NCC provides that The owner = Yes = No
or the user of ananimal is liable, independently of any fault, for the damage
caused by the animal, even if it escaped and is no longer under his or her
guard'.

Article 1905 ofthe Spanish Civil Code (CC) providesthat the keeper or person
who avails himself of an animal, is strictly liable for any damage caused by
the animal. There is a specific law on the keeping of potentially dangerous
animals.”® Potentially dangerous animals are defined as 'those that,
belonging to wild fauna, being used as pets, or companion animals,
regardless of their aggressiveness, belong to species or breeds that have the
capacity to cause death or injury to people or otheranimals and damage to
things.'

Spain Yes No

Source: Author, based on Annex|.

The second group of Member States covers national systemsthat apply strict liability only to specific
types of dangerous animalsor only aslimited toa specific type of danger thatis specific to ananimal,
as, forexample,in Germany.

shall be solely and fully responsible for the same animal and for any matter relating to the health and safety of the
dangerous animal and the general public'.

79 Ley50/1999, de 23 de diciembre, sobre el Régimen Juridico de la Tenencia de Animales Potencialmente Peligrosos).
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Table 9 - Strict Liability fordamages caused by animals: Mixed systems®°

s Joa |

Section 833(1) of the German Civil Code (BGB) provides that the
keeper of an animal (all sorts of animals, be they tame, wild,
dangerous or not) is strictly liable. However, liability is limited to
damage caused by the danger that is specific to an animal. Under
Section 833(2) BGB, where the animal is domesticated and held for
Germany the purpose of the keeper's profession, livelihood or income, the = Yes Yes
keeper is not liable if he or she exercised the necessary care in the
supervision of the animal or if the damage would have occurred
even if the keeper had done so (presumption of fault). Under Section
834, the custodian of an animal can be made liable (presumption of
fault).

The Hungarian Civil Code (CQ) provides for liability for the keeping
of animals. The keeper of an animal is liable for the damage caused
by the animal, unless the keeper proves that he or she was not at
Hungary fault in connection with keeping the animal (6:562 CC) (fault-based =~ No Yes
liability). Keepers of dangerous animals are liable in accordance with
the rules on liability for hazardous operations (6:562 CC) (strict
(objective) liability).

Article 502 CC provides that a person who uses an animal for the
purpose of his or her own interests is strictly liable for the damage
caused by the animal, provided that the damage is the result of the
special danger thatinvolves the use of animals. Wild animals that live
in their natural habitat do not fall within the scope of Articles 493(1)
and 502 CC.®

Article 158 of the Slovenian Obligations Code (OZ) provides that the
holder of a dangerous animal is liable for damage inflicted and the
holder of a domestic animal is liable for damage inflicted by that
animal, unless it is shown that the holder exercised the necessary
care and supervision. Liability for damage caused by dangerous
animals is therefore strict (Article 131(2) OZ) while liability for
damage caused by domestic animals is based on fault (Article 131(1)
0z).82

Portugal Yes Yes

Slovenia Yes Yes

Source: Author, based on Annex|.

T

he third, a very smallgroup, includes two national systems: Estonia and Sweden. Sweden provides

for strict liability for dogs only. This strict liability is provided by specific law. Estonian law provides
for strict liability for damage caused by animals that constitute a major source of danger.

80

81

82

AA - strict liability applies to all animals; DA - strict liability applies only to dangerous animals

According to the case-law, Article 502 CC establishing the strict liability of a user of animals and Article 493(1)
providing for the fault-based liability of a keeper or custodian of a thing are not mutually exclusive. The “special
danger” that involves the use of animals referredin Article 502 CC does not relate only to the animal species in
question. “Special danger” includes the general risk of using animals, and of their nature of living beings acting on
their own impulse. The limitation contained in the final part of Article 502 CC (“provided that the damage is the result
of the special danger that involves the use of animals”), excludes cases in which the damage in question could have
been caused either by the animals or by something else, where there is no connection with the specific danger of
using animals.

According to Slovenian case law, dangerous animals are those where normal control is not sufficient to ensure the
adequate safety of people or property. Domestic animals can also be considered to be dangerous.
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Table 10 - Strictliability for damages caused by animals: Narrow systems®?

There are no specific rules in Sweden that govern non-contractual
liability for damage caused by animals other than cats and dogs.
Paragraph 19 of the Law on Supervision of Cats and Dogs® provides
Sweden that dog owners are strictly liable for damage caused by theirdogs. No Yes
However, the liability of cat owners for damage caused by their cats
is fault-based. This is because dogs are considered to be capable of
causing more serious injuries than cats. %

Liability for damage caused by an animal is a subcategory of risk-
based liability. The Estonian Supreme Court has affirmed that risk-
based liability applies only if the animal constitutes a major source
of danger.

Estonia No Yes

Source: Author based on Annex|.

In conclusion, national provisions on strict liability for animals seem to generate most consensus
among national systems. A clear majority of Member States include open provisions in civil codes
that provide for strict liability for damage caused by animals. Only few Member States specifically
limit strict liability to dangerousanimalsand only one Member State does not include strict liability
provisions for damage caused by animals.

4.2.1. Vicarious liability®”

The fourth and final group of situations for which most Member States apply special provisions on
liability concern vicarious liability. This type of liability covers a diverse set of situations when one
person in specific circumstances is liable for an action of another person (i.e. parents for their
children). Exceptions relating to vicarious liability form one of the most interesting groups as they
include very diverse situations. Once again the same typology is applied to classify the national
systems.

The systems in which the broadest scope of situationsis covered by provisionson vicarious liability,
are classified as open. This group of Member States includes national systems thatinclude at least
three grounds for vicarious liability. This is for example the case of the Hungarian national system,
which provides for the liability of an employer for its employee, of a legal person for its member, of

8 AA-strict liability applies to all animals; DA - strict liability applies only to dangerous animals

84 Lagen (2007:1150) om tillsyn éver hundar och katter;NJA 1947 s. 594: The case concerned a bicycle collision with a

dog. The owner of the dog was found to be liable for the cyclist's injuries. NJA 1990 s. 80. The case concerned the
impregnation of a female dog. The male dog's owner was held to be liable although the male dog acted in a
predictable manner.

8  Damage caused by police and military dogs while in active service for the police or the armed forces, where the

victim's behaviour justified the intervention that caused the damage, is not covered by the strict liability rule. If a third
party provokes a dog to bite, the owner remains liable. However, if a third party is found to be responsible for
provoking the attack, the amount payable in damages can be adjusted by the court, inaccordance with Chapter 6,
para.1 of the Swedish tort law, Skadestdndslag. If the owner transfers the supervision of the dog to a third party, such
as a dog hotel, strict liability shifts to that third party.

86 Case No 3-2-1-85-08 of 22 October 2008. In that decision the Supreme Court held that dogs constitute a major source

of danger.

87 Vicarious liability is conceptually different from the type of exceptions covered by general fault-based liability and

discussed in previous chapters. Vicarious liability means being responsible for someone else's fault. Provisions on
vicarious liability are nevertheless a special type of exceptionsto the general fault-based liability and therefore they
are discussed here.
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a principle for its agent, of a person with contractual obligation for the person under contractual
obligation, of a guardian for a non-culpable person (including culpable minors).

Table 11: National provisions on vicarious liability: Open systems??

. |m Jeslec o]

Articles 47 to 49 of the Law on obligations and contracts (LOC)
contain the basic rules on vicarious liability including liability for
a damage caused by an incapacitated person;® by minors;* or a
Bulgaria person who has assigned work to another.” The principalisliable = Yes = Yes = Yes @ No
for the damage caused by the agent in two situations: where the
damage is caused during the performance of or in connection
with the work assigned.®?

National law provides for the vicarious liability of the supervisors
of persons who are incapacitated or who have educational
special needs;* parents or other supervisors for the torts of
children in their care;* employers for damage caused by their
employees within the scope of their employment;® of legal
persons for torts committed by the bodies of that legal person. %

Croatia Yes Yes Yes LP

The French Civil Code (CC) states: 'We are responsible not only for
the damage caused by our own acts, but also for that which is
caused by the acts of persons for whom we are responsible, or of
things that are in our custody'.” The list of possible situations is
open.”® The case law has since been applied to sports
associations;? leisure associations'® and associations dealing
with minors or natural persons exercising that function. The Court
of Cassation has not, however, established the existence of a
general principle of liability for damage caused by others. The
Draft revision of civil liability (Articles 1245 to 1249) adopts a
very restrictive approach in this regard by opting for a closed list
of persons and by depriving the judge of discretion. The current
CCalso provides for three specifictypes of vicarious liability: strict
liability of parents for damage caused by their children,' of

France Yes Yes No LP

M - exceptions to fault-based liability for damages caused by minors; ETS — exceptions to fault-based liability for
employers, teachers, or supervisors; PC — exceptions to fault-based liability for damages caused by persons with
limited capacities; O — exceptions to fault-based liability for other types of damages/ or damages applicable tolegal
persons (LP).

8 Article 47.

% Article 48.

o1 Article 49 LOC.
92 According to established case-law (following the seminal ruling of the plenary of the Supreme Court No 9 of
28 December 1966), the agent must have acted negligently, while any fault on the part of the principal is irrelevant.
9 Article 1055 of the Civil Obligations Act (COA).

9 Articles 1056 to 1059 COA.

9 Article 1061 COA.

%  Article 1062 COA.

9 Article 1242, first paragraph, CC.

% Ina seminal judgment (Cass., Joined Chambers, 29 March 1991, Blieck, No 89-15.231), the Court of Cassation departed
from previous case law by abandoning the principle of limiting the number of such cases.

9  Cass., 2nd civ, 22 May 1995, No 92-21871; Cass. 2nd civ., 20 November 2003, No 02-13.653; Cass., 2nd civ.,
22 September 2005, No 04-14.092.

100 Cass, 2nd civ., 12 December 2002, No 00-13.553.
101 Article 1242, fourth and seventh paragraphs, CC
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masters and employers (principals) for damage caused by their
servants and employees (agents) in the exercise of the functions
to which they are employed'%? and of teachers and craftspeople
fordamage caused by their students and trainees during the time
they are under their supervision.

Greek Civil Code (CC) provides for vicarious liability on the part of
principals for their agents.' There is also a rebuttable
presumption that persons who have a duty of care towards
others, such as parents, legal guardians or persons in the position
of a parent or guardian by virtue of a contractual arrangement,
are liable for the tortious acts of their charges, unless they show
that the damage would have occurred in any event or that they
exercised the requisite standard of due care.'®

Sections 6:544 to 6:547 of the Hungarian Civil Code (CC) provides
for the liability of an employer for its employee,'® of a legal
person forits member,'% of a principle forits agent,'"” of a person
with the contractual obligation for the person under contractual
obligation,'® of a guardian for a non-culpable person (also
including culpable minors).1%°

Greece Yes Yes Yes No

Hungary No  Yes Yes Yes

Source: Author, based on Annex|.

The second group of national systemsincludes Member States thatinclude at least two of the four
possible types of vicarious liability.

192 Article 1242, fifth paragraph, CC
193 Article 922
104 Article 923 CC

195 |fan employee causes damage to a third party in connection with the employment relationship, the employer is liable
for damage to the injured party. (6:540 CC)

196 6:540 CC
107 6:542 CC
198 6:543 CC
199 6:544 t06:547 CC
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Table 12: National provisions on vicarious liability: Mixed systems''°

./ M |eslrc o

There are three types of vicarious liability under Belgian law: (1)
parents for their children (para. 2); (2) masters for their servants

Belgium (para. 3): strict liability, with no defence; and teachers and Yes Yes ' No  No

craftspeople for their students or trainees during the time they
are under supervision (para. 4).""" This is an exhaustive list.

The Estonian Law of Obligations provides for vicarious liability
for minors'2 and employers for the torts of their employees

Estonia (persons engaged to perform economic or professional Yes Yes No No

activities on a regular basis) where the damage was caused in
relation to those economic or professional activities.'3

The Italian Civil Code (CC) provides for the liability of
parents/tutors/quardians/teachers (principals) for damage
caused by their charges.’ Parents and tutors can be held
responsible at all times for any damage caused by the minors
in their charge, provided that they live together; guardians and

Italy teachers are liable only if the damage occurs while their Yes Yes No  No

Lithuania

charges are in their care (e.g. at school).’®> Furthermore,
parents can also be held liable for damage for culpa in
educando, i.e. a breach of care in the upbringing of their
children (e.g. in certain cases of bullying at school, in addition
to any criminal liability on the part of the child).

Lithuanian Civil Code (CC) provides for vicarious liability for

. Yes Yes No No
minors''®and employers.™"”

The guardians of minors, or of persons suffering from amental
illness or another condition rendering them incapable of
managing their own affairs, are liable for any damage caused
by their charge if the guardians fail to exercise the care of a

Malta bonus paterfamilias to prevent the act.'”® The law emphasises Yes No | Yes  No

the paramountimportance of fault on the part of the guardian
for such vicarious responsibility to arise. If it is proved that the
guardian exercised due care, he or she will avoid liability even
if the charge caused harm.™?

110

111

112

113

114

115

116

117

118

119

M - exceptions to fault-based liability for damage caused by minors; ETS - exceptions to fault-based liability for
employers, teachers, or supervisors; PC— exceptionstofault-based liabilityfor damage caused by persons with limited
capacities; O - exceptions to fault-based liability for other types of damage/ or damage applicable to legal persons
(LP).

Article 1384 of the Belgian Civil Code (CC) contains the basic ruleson vicarious liability.

Article 1053 (1),(2) and (3) of the Estonian Law of Obligations Act (LOA).

Article 1054 LAO.

Articles 2047 and 2048.

Article 2048 CC.

Article 6.276.

Article 6.264 CC.

Article 1034 of Chapter 16 (Civil Code (CC)) of the Laws of Malta.

Article 1035 CC.

29


https://www.brocardi.it/codice-civile/
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?DETAIL=1804032133%2FF&caller=list&row_id=1&numero=10&rech=14&cn=1804032133&table_name=LOI&nm=1804032153&la=F&dt=CODE+CIVIL&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&trier=promulgation&chercher=t&sql=dt+contains++%27CODE%27%26+%27CIVIL%27and+actif+%3D+%27Y%27&tri=dd+AS+RANK+&imgcn.x=74&imgcn.y=6#Art.1384
https://www.brocardi.it/codice-civile/libro-quarto/titolo-ix/art2047.html?utm_source=internal&utm_medium=link&utm_campaign=articolo&utm_content=nav_art_prec_top
https://www.brocardi.it/codice-civile/libro-quarto/titolo-ix/art2048.html?utm_source=internal&utm_medium=link&utm_campaign=articolo&utm_content=nav_art_prec_top
https://www.brocardi.it/codice-civile/libro-quarto/titolo-ix/art2048.html?utm_source=internal&utm_medium=link&utm_campaign=articolo&utm_content=nav_art_prec_top
https://legislation.mt/eli/cap/16/eng/pdf

EPRS | European Parliamentary Research Service

The Dutch rules on vicarious liability'?° cover liability for the
tortious acts of children; 2" liability for faults of subordinates;'??

Neiiebmes liability for faults of non-subordinates; ' liability for faults of a US| || N [N
representative. '
The Romanian New Civil Code (NCC) provides for two such
cases: the liability of persons (e.g. parents) who have a

Romania supervisory obligation with regard to a minor or a person Ves  Yes Yes No

without legal capacity for the tortious acts of the person under
supervision;'? the liability of principals for the tortious acts of
agents. ¢

The principal is liable for damage caused by the agent in the
following circumstances: (1) parents are liable for damage
caused by children in their care; (2) guardians are liable for
damage caused by minors or incapacitated persons who are
under theirauthority and who live with them; (3) likewise, the
owners or managers of an establishment or an undertaking are
Spain liable for damage caused by their employees,inthe servicein  Yes Yes Yes No
which they are employed or in the performance of their duties;
(4) proprietors of an educational body other than a centre for
higher education are liable for the damage caused by their
students who are minors while they are in the control or
supervision of the body's teaching staff, or during school,
extracurricular or complementary activities.'?”

Source: Author, based on Annex|.

Finally, the third group of national systems, represents countries with the narrowest approach for
vicarious liability.

Table 13: National provisions on vicarious liability:Narrow systems'%®

I N T A

The Czech Civil Code provides for vicarious liability regarding
Czech persons unable to assess the consequences of their acts.”?°A
Republic classic example of such vicarious liability is where a minor has
committed atortand is liable for the damage.

Yes No No No

Vicarious liability in German law is not a matter of strict liability
Germany but rather an instrument for attributing someone else's faultor No  No No No
the fault of selecting or supervising someone inadequately.

120 Articles 6:169 to 6:172 of the Dutch Civil Code (CQ).
121 Article 6:169 CC.

122 Article 6:170 CC.

123 Article 6:171 CC.

124 Article 6:172 CC.

125 Article 1372 NCC.

126 Article 1373 NCC.

127 Article 1903 of the Spanish Civil Code (CQ).

126 M - exceptions to fault-based liability for damage caused by minors; ETS - exceptions to fault-based liability for

employers, teachers, or supervisors; PC— exceptionstofault-based liabilityfor damage caused by persons with limited
capacities; O — exceptions to fault-based liability for other types of damage/ or damage applicable to legal persons
(LP).

129 Sections 2920 t0 2923.
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Portugal

Slovenia

Sweden

Vicarious liability for non-contractual damage is provided fora
principal who uses an agent to perform atask and is liable for
the damage inflicted by the agent when carrying out the task.
The liability is fault-based (at the level of the principal: violation
of the duty to select the agent diligently).° Vicarious liability for
minors and other persons under supervision is provided for the
supervisor. The liability is fault-based (at the level of the
supervisor) but the violation of the duty to supervise is
presumed (presumption of fault).’3' (Only under contract lawis
the principal liable for the fault of the agent without having the
possibility to exonerate him or herself.'32) A legal person s liable
forthe actions of its representatives. Faultis necessary at the
level of the representative insofar his or her actions are not
covered by special strict-liability rules for dangerous activities
where faultis not necessary. '3

The Portuguese Civil Code (CC) provides that a principal is
vicariously and strictly liable for the torts of its agents.'3*

The Slovenian Obligations Code provides that the legal or natural
person for whom an employee was working at the time whenthe
damage occurredis liable for damage caused to a third person by
the employee during or in connection with his or her
employment, unless the legal or natural person proves that the
employee acted as was necessary under the given
circumstances.'®

Vicarious liability provides for the liability of an employer for
damage caused by an employee to whom the employer has
delegated tasks in the context of an employmentrelationship.’?
The liability of the employeris strict. 8

Source: Author, based on Annex|.

No Yes @ No
Yes

o No No
No Yes @ No

No

No

No

In conclusion, national provisions on vicarious liability again generate a wide spectrum of possible
approaches. AllMember States provide for strictliability for at least one group of situations thatfall
under broader spectrum of vicarious liability. Most Member States provide at least two explicit
grounds for vicarious liability, most often covering employers and damages caused by actions of
minors. Five Member States limit vicarious liability to one specific type of situation.

130 Section 831 of the German Civil Code (BGB).
131 Section 832 of the German Civil Code (BGB).
132 Section 278 of the German Civil Code (BGB)
133 Section 30 of the German Civil Code (BGB).

134 Article 500.

135 Article 147(1).
136 Until the age of seven (Articles 137,142 and 143 of the Obligations Code).

137 Chapter 3, para. 1 of the Swedish tort law, Skadestdndslag (SkL); Prop. 1972:5 p.24; Persson et al.(2018) 257.

138 The Swedish High Court has interpreted what is to be expected in the ordinary course of exercising a profession
extensively. However, the employee could be subject to civil liability in certain circumstances, so the liability of the
employer is not completely strict (Chapter 4, para. 1 SkL). Generally, there is culpa on the part of the employee. In
accordance with Chapter 3, para. 1 SkL, an employer is liable where an employee in its service, intentionally or by
negligence, causes personal injury or other damage to the person, damage to property or financial damage (as in
Chapter 2, para. 3 SkL) or through a crime seriously violates a person or an object. What counts as negligence or fault
varies from profession to profession. Actions or omissions by a medical doctor can be considered to be more serious
than those of a cashier for example.
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4.3. Conclusions: National rules are divergentand provide varying
degreesofflexibility to adjust to the challenges of Al

The analysis of national systems providesan interesting overview of the complexity and diversity of
approaches. All jurisdictions provide for some exceptions to the fault-based liability. The
comparative analysis has focused on the four general groups of situations commonly covered in
national law by strict liability provisions: damages caused by things, dangerous activities, animals
and vicarious liability. In each of thosefourgroups onstrict liability provisions, national systems have
been classified according to their flexibility or openness. The open, general clauses in national laws
have been considered as providing moreflexibility. On the contrary, national provisions that provide
exhaustive, closed lists, or includeno provisionson strict liability fortheanalysed group of situations
have been classified as narrow.

Table 14 below provides an overall overview of this comparative analysis. National systems that
belongtothe'open'group are scoredwith three points; the 'mixed' group with two points and the
'narrow' group with one point.”** Therefore, the larger the overall score of the national system, the
more flexible national provisions are designed. Conversely, a lower overall score suggests that the
national systemis based on rathernarrow provisions relating to strict liability.

Flexibility of national legislation in a given context reflects the general lenience of national systems
to adjust through interpretation and the potential for minimum adjustment costs in order to
internalise possible new ssituations relatingto claims for damagesfrom Al systems. In the academic
literature, for example, one possible solutionfor civil liability of Al systems currently suggested is to
apply strict liability provisions to Al by analogy to the damage caused by animals. Based on the
overview of national provisions, it is indeed the approach that can in principle provide a solution
generally applicable to Al. Applying strict liability principles to Al systems, by analogy to damage
caused by animals, provides an avenue to distinguish between types of Al systems based on their
level of danger and limit strict liability only to specific types of damage attributable to an animal. All
inall, in the search for an effective and workable solution fora common approachto civil liability for
Al systems, national provisions on strict liability for animals provide an interesting basis for
discussion.

139 As for any typology, this scoring of course provides only a very broad measure of the flexibility of national legal
systems related to strict liability. As pointed out above, strict liability provisions are just one of many instruments in
national legal systems related to the compensation of damage. A more nuanced approach must supplement this
comparative analysis with an analysis of fault-based rules,and also of contractual liability.
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Table 14 — Overview of Member States by flexibility on strict liability

2 1 3 2 8

Belgium

Bulgaria 2 2 3 3 10
Croatia 3 3 3 3 12
Czech Republic 2 3 3 1 9
Estonia 3 3 1 2 9
France 3 2 3 3 11
Germany 2 2 2 1 7
Greece 1 1 3 3 8
Hungary 2 3 2 3 10
Italy 2 3 3 2 10
Lithuania 1 3 3 2 9
Malta 1 1 3 2 7
Netherlands 3 1 3 2 9
Portugal 1 3 2 1 7
Romania 3 2 3 2 10
Slovenia 2 3 2 1 8
Spain 2 2 3 3 10
Sweden 1 1 1 1 4

Source: Author.
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5. Al liability - How toregulateitin the future? Policy options
and approaches

5.1. Strict and fault-based liability rules provide economic actors
with two different sets ofincentives

By way of introduction, before providing a quantitative assessment of the benefits of EU common
action on Al liability, this chapter briefly discusses the functions and effects of liability rules on the
behaviour of relevant actors. In other words, before moving onto a more detailed analysis of the
added value of EU action on civil liability for Al, this chapter provides an overview of the main
incentives, their effects and the accompanying costs of liability rules in general. It also helps to
contextualise the existing debates by explaining how different liability regimes diverge in terms of
the types of incentive, the effects and the administrative coststhey are likely to generate.

An economic analysis of laws can make a helpful contribution to an understanding of the effects
and costs generated by the various liability systems. This chapter is based on the seminal analysis
by Kaplow and Shavell (2002) from Harvard University, which provides an in-depth analysis of the
theoretical foundations supported by empirical data on the incentives and effects of liability rules.'*

In order to comparatively understand the differences in terms of incentives and costs between the
fault-based and strict liability regimes, the following is assumed:

x is expenditure on care (or the monetaryvalue of effort devoted to it).
x*is the optimalx.

yis level of care.

y*is theoptimaly.

p(x) is the probability of an accident that causesharm (h).

his aharm.

tc is total expected cost.

iisaninjurer,i.e. aparty that caused a harm.

vis avictim, i.e. a party that suffered a harm.

zis a level of activity by aninjurer,(i.e. a scale of output by a company).
z*¥ isan optimallevel of activity.

b(z)is a benefit or profit from the activity.

The overall social objective of the liability rules is then to minimise total expected costs (tc), and may
be expressed as follows tc=x + p(x) h. If consideration is given to the benefit, expenditure on care
and level of activity, then the social objective of the liability rules is to maximise b(z) - z (x+p(x) h).
Therefore, an examination of how liability rules create incentives to reducerisk, requires analysis of

140 |, Kaplow and S. Shavell, 'Economic Analysis of Law', in AJ. Auerbach and M. Feldstein (eds.), Handbook of Public
Economics, North Holland Publishing, Vol. 3, 2002.
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thefollowing four elements: 'the level of care’, 'the level of activity', 'risk-bearing andinsurance'and
'administrative costs'.

Table 15 - Comparative analysis of the economicimpacts of different liability regimes

- Strict liability Fault-based liability

i should pay for h that he/she caused, only when

Main  definin .
9 imust always pay for h that he/she caused. = 'level of care' was less than standard 'level of care'

feature ;
determined by a court.
i pays damages ifx is less than x*, but will not pay if
Xxis equal to or more than x*.
Courts need to calculate x*, observe/evaluate the
i pays damages equal to h, and they bear level ofx by i as well as h.
level of care' the cost of care x. Thus, to minimise f¢; I { ¢, (limited) empirical evidence, for example in

would choose x*. . .
medical cases, suggests that the chance of errorin

Courts only need to establish h. determination of x* by courts leads toi choosing the
incorrect level of care (usually more excessive care)
to reduce of the risk of being found liable.’ This
leads to extra (often unnecessary costs).

i will likely choose x* (see however consideration
above) but his/her z is likely to be excessive. i will
i will chose x* and y* optimally, as his/her = choose z to maximise b(z) - zx*. The cost to i of
'level ofactivity’  objective = social objective, because = raising his/hery isless than the social cost.

damage payments = hwhenever h occurs.  Faylt-based systems do not adequately account for
y as damages are defined in terms of duty of care
alone.

Volume of cases is likely to be less than under strict

Ul i Lo iies i ey o Loaligg), e liability as v needs to establish fault of i.

Administrative only needs to establish h.
The cost of administrative procedure is likely to be

higher, as courts need to establish a number of
elements to establish a fault ofi.

costs Cost of administrative procedure islikely to
be low, as courtsonly need to establish h

To summarise the main theoretical premises, while both fault-based and strict liability regimes aim
at thereduction of risks of harm, the setof incentives, and accordingly possible actions of the parties,
aredifferent. Under the fault-based liability system, producers or suppliers of goods or services may
adoptahigher level of care (and impose higher (excessive) costs) on the customer. The fault-based
system, meanwhile, seems toinduce the level of activity. The determination of damages in thefault-
based systemis based onthe'level of care'anddoesnotaccount for level of activity.On the contrary,
there is an argument that a strict liability system discourages the level of activity and potentially
leads to a negativeimpact oninnovation."* Gallaso and Luo howeverargue that'the link between
liability and innovation is more complex and nuanced than the simple view of "liability chills

141 See for the theoretical foundation of this analysis e.g. Kessler and McClellan, 'Do Doctors Practice Defensive

Medicine?, Quarterly Journal of Economics,Vol.111,1996, pp.353-390. Most recently for example in the US healthcare
context Michael Frakes and Jonathan Gruber found based on the quantitative empirical analysis that 'liability
immunity reduces inpatient spending by 5 percent with no measurable negative effect on patient outcomes,
'Defensive Medicine: Evidence from Military Immunity', American Economic Journal: Economic Policy,Vol.11(3),2019,
pp. 197-231

See e.g. G. Parchomovsky and A. Stein, 'Torts and innovation', Michigan Law Review,Vol.107, pp. 285-315,2008, who
found based on their analysis of the US tort system that liability systems in general have a negative impact on
innovation.

142
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innovation", which ignores the potential encouraging effect of liability risk on a potentially broad
setofinnovations thathelp firms and their customers manage risk".'*

Gallaso and Luo develop this argument and support their statement with empirical evidence. In
their recent study they specifically addressed the question of the impact of liability regimes on
innovation using the example of medical implants.' The study concludes that 'Although liability
risk may chill innovation incentives, it may also provide an incentive to develop risk-mitigating

technologies that reduce the likelihood of a bad outcome'.™ This is, ultimately, one of the central
aims of the liability rules to mitigate therisks.

Herbert Dawid and Gerd Muehlheusser, analysing the impact of liability rules on the emergence and
development of autonomous vehicles in the US, in general agree with the finding by Gallaso and
Luo, that liability rules do not necessarily have a negative impact on innovation. However, in
distinguishing between strict and fault base liability system, they argue that 'Inducing higher long-
term product safety througha strict (partial) liability rule reduces short-term safety investments and
slows down AV market penetration. By contrast, negligence-based liability fosters initial
investments without hampering long-term product safety. However, too stringent liability might
forestall investments in the development of AVs and their market introduction'.'* Thus, this
research suggests, that the interplay between liability and innovation is highly nuanced, and
specificities of the liability rules (i.e. strict or fault based system) could be decisive factors impacting
positively or negatively on investmentsin product safety andthe timing of market introduction.

In discussing the interplay between liability rules and innovation, as specifically applies to robotics
and Al, Gallaso and Luo, argue thatin order to find a balanced liability system for Alit is necessary
to address the following main four topics: allocation of liability risk between producers and
consumers;' allocation of liability risk across the vertical chain, i.e. between various and often
numerous suppliers of hardware and software;liability risk and market structure, including the role
oftheinsurance and liability litigation.'® Additionally the strength of intellectual property (IP) rights
play a considerablerole on theinnovation and liability risks.'*

143 A, Galasso and H. Luo, Punishing Robots: Issues in the Economics of Tort Liability and Innovation in Artificial

Intelligence.

144 A. Galasso and H. Luo, When Does Product Liability Risk Chill Innovation? Evidence From Medical Implants, Harvard

Business School Strategy Unit Working Paper No. 19-002, 2018.

Ibid. Gallasso and Luo, 2018; Galasso and Luo write: 'Empirically, the paper finds that, on average, laws that limit
healthcare providers' liability exposure are associated with a significant reduction in medical device patenting. Tort
reforms have the greatest impact in medical fieldsin which the probability of facing a malpractice claimisthe highest,
and they do not seem to affect the number of new technologies of the highest and lowest quality'.

145

146 H. Dawid and G. Muehlheusser, Smart Products: Liability, Investments in Product Safety, and the Timing of Market

Introduction, 2020; see also H. Dawid and G. Muehlheusser, Smart products: liability, timing of market introduction,
and investments in product safety, CESifo Working Paper, No. 7673, Center for Economic Studies and ifo Institute
(CESifo), Munich, 2019.

'With less room for consumers to take precautions, the relative liability burden is likely to shift towards producers,
especially insituations in which producers are in a better position than individual users to control risk. [...] The cost
of observing systematic, hazardous user behaviours may also become sufficiently low such that it would be more
efficient for producers to take precautions through product redesign. How such a shift might affect innovation
incentives would depend on how producer liability is specified, especially whether the long-term social benefits are
included in the analysis of the producer's liability', A. Galasso and H. Luo, Punishing Robots: Issues in the Economics
of Tort Liability and Innovation in Artificial Intelligence

147

148 |bid. A. Galasso and H. Luo, Punishing Robots: Issues in the Economics of Tort Liability and Innovation in Artificial

Intelligence

49 |bid. A. Galasso and H. Luo, Punishing Robots: Issues in the Economics of Tort Liability and Innovation in Artificial

Intelligence
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5.2. Why regulate civil liability of Al at EU level?

The current state of development of Al systems and national law on liability of Al provide an
opportunity to take common EU action that could potentially bring substantial European added
valueto European Union economyand consumers. A number of veryrecent publications, provided
an extensive analysis on the adequacy of the European regime for the challenges of Al systemsand
discussion on the possible EU policy solutions.’ This chapter will not repeat this excellent and in-
depth analysis but provide only a brief account of the main arguments from the existing research
onwhy EU action is necessary, timely and justified.

5.2.1. Necessity to take common EU action

The European framework of civil liability based on the combination of the EU Product Liability
Directive and national liability systems, in general, provides a working solution both in terms of
discouraging of risky behaviour of actors and providing victims with compensation for harm.
However, this system is based on a balance that may be challenged significantly by Al systems.
Those challenges, include the following:

* asubstantial shiftin the existing risks distribution:

* limitations of the PLD, in terms of substantive and personal scope, will likely lead
to the shift in existing risk distribution, probably to the disadvantage of the
consumer;

* emergence of grey areas for issues not specifically covered by the PLD (i.e.
software) will lead to increased uncertainty, potentially higher insurance
premiums and possibly higher prices for consumers;

L'

internal market fragmentation:

» substantial differences in the application of national liability rules to the Al systems
through the EU, would potentially lead to fragmentation of single market, hinder
competition, and likely cause obstacle to the producers;

# regulatory fragmentation:

» thelack of EU common regulatory approach, might create unnecessary fragmentation

acrossthe EU, creatinglegal uncertainty to the producers, largerworkloads to the courts

dueto theinterpretativeissues and possible confusionamongusers.

This would potentially result not only in a suboptimal level of protection from harm, but also
potentially discourage innovation, increase prices for consumers, substantially increase
administrative costs for public administrations and judicial bodies and ultimately even challenge
the social desirability of the overall liability system.'' Thus, to avoid those externalities, it is
necessary to take timelyaction at EU level.

5.2.2. Subsidiarity and proportionality

Any EU action must respect the principles of subsidiarity and proportionality. The Europeanadded
value assessment in Chapter 6, focuses on an analysis of the costs and benefits of EU action. The
focusis on a comparative analysis of the policy option of taking EU common action versus thestatus
quo, i.e. no common EU action. It is beyond the scope of this EAVA to provide a comparative

150 See specifically, for example, Artificial Intelligence and Civil Liability, Policy Department for Citizens' Rights and
Constitutional Affairs, Directorate-General for Internal Policies, European Parliament, PE 621.926,2020; and S. Lohsse,
R. Schulze, and D. Staudenmayer (eds.), Liability for artificial intelligence and the internet of things: Miinster Colloquia on
EU Law and the Digital Economy IV, Nomos Verlag, 2019.

151 For the economic and social drivers please see also the discussion in Chapter 6 below.
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assessment of various more detailed policy options regarding how specific EU action could be
taken.™ A more detailed consideration of the principles of subsidiarity and proportionality is not
therefore undertaken here.

5.3. How to regulate the civil liability of Al at EU level? Proposed
policy options

A number of very recent publications, provided an extensive analysis on possible EU policy
solutions.™ Considering the specific aims of this assessmentin terms of policy options analysed,
this EAVA focuses on assessing the status quo against possible EU action. In terms of possible EU
action, only two very broad policy directions are considered. '**First, a 'baseline scenario' reflecting
the status quo and requiring no additional action on the EU level and second 'EU commonaction.'

Policy option 1: Status quo — no additional action on the EU level

The limitations and gaps outlined in the analysis above and in the cited literature will remain and
probably, with the diffusion of Al systems, grow exponentially. The delay in addressing the
outstandingissueswillincreasingly generate costs. Therefore, this optionis not preferred.

Policy option 2: EU common action on liability of Al

The quantitative assessment that follows in Chapter 6 provides a detailed assessment on the costs
and benefits of common EU action. This commonaction can take a number of possible approaches.
Those policy solutions are not quantitatively assessed in this EAVA but only briefly qualitatively
discussed in Table 16 below:

Table 16 - Policy options for EU common action on liability of Al: pros and cons

Effectiveness

and Feasibility Economic | Economic

costs benefits

efficiency

Policy option 2.1. Revision of PLD + national liability

rules to be revised by individual Member States medium medium high low
Follcy option 2.2. EU cc?mmon action on liability and low low Medium medium
insurance: fault-based liability

Policy option 2.3. EU common action on liability and . .

. . - low low High medium
insurance: no-fault liability

Policy option 2.4. EU common action on liability and . . . .
insurance: mix of fault based and no-fault liability high high Medium high
Policy option 2.5. EU common action on liability and high medium Medium high

insurance: risk management approach

152 Asa common practice, European added value does include the comparative assessment of policy options, however,

considering specifically the emerging stage of the debate on the common approach to regulation of Al, thisanalysis
focuses primarily on the assessment of EU common action versus the status quo, or non-action. Further analysis is
necessary to evaluate and comparatively assess possible policy options in more detail.

153 See specifically, for example, Artificial Intelligence and Civil Liability, Policy Department for Citizens' Rights and

Constitutional Affairs, Directorate-General for Internal Policies, European Parliament, PE 621.926,2020;and S. Lohsse,
R. Schulze and D. Staudenmayer (eds.) Liability for artificial intelligence and the internet of things: Miinster Colloquia on
EU Law and the Digital Economy IV, Nomos Verlag, 2019.

154 The more detailed qualitative analysis of policy options for common EU action are discussed in other recent

publications, see e.g. Bertolini cited above.
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Policy option 2.1 will be based on the already existing framework. There is increasing pressure from
various stakeholders to address the existing challenges. The effectiveness and efficiency of this
policy option are medium because revision of the PLD system alone (even in the best case scenario)
would be unlikely to be able to address all outstanding challenges. The economic costsaremedium,
but could potentially with time become high, if outstanding challenges are not addressed.
Accordingly, the economic benefits are not optimal either, as outstanding challenges may impede
competition and create obstacles in the single market.

Policy option 2.2 and policy option 2.3 are similar as theyrepresent extremes. On the one hand they
both are based on common EU action, but policy option 2.2 would mean a shift to a fault-based
system while policy option 2.3 would mean a shift to a complete strict liability system. Neither is
optimal, either in terms of feasibility (as they would require substantial revision of both PLD and
national legal systems) or in terms of economic costs and benefits. Strict liability for all situations,
while may be preferential for a victim, is very costly for the public system (as it may generate a
substantialnumber of cases and may be not optimalfrom the point of view of social desirability of
the liability system) and potentially could also negatively impact innovation. A fault-based liability
system only, however, could be overly restrictive to victims and could also facilitate risky products
(that are equally not socially desirable). Neither extreme is optimal from economic, social, legal or
political perspectives.

The closest contenders, in terms of optimal policy solutions, are policy option 2.3, which
presupposes common EU action based on a mix of fault-based and strict liability provisions and
policy option 2.4 which calls for a risk-based approach. Policy option 2.3 is highly feasible, as it is
based on the existing understanding of regulation of liability. Difficulties may arise, in classification
of situations that would fall under 'strict' and 'fault-based' liability. As practices of Member States
greatly diverge it seems it would be difficult to find commonground. The currentregulation of strict
liability for damages caused by animals, by analogy, could provide a constructive backbone for this
discussion. The level of effectiveness and efficiency could also potentially be very high, provided a
socially desirable and economically optimal solution on distribution of liability could be agreed at
EU level.

Policy option 2.4is notas common as to all national systemsas policy option 2.3 but is also high on
the agenda and continuously discussed. This means that it is a viable policy option, but to find an
EU common position would be more difficult than for policy option 2.3. One of the key obstades
(more conceptually/normative than legal) is the concept of 'electronic personhood'. This concept,
initially put on the table in the 2017 European Parliament resolution on civil law rules on robotics,
triggered very strongresistance from various stakeholders. Conversely, policy option 2.4 would not
require a difficult balancing choice between determination of what situations should be subject to
high risk and thus strict liability and low risk and thus a fault-based liability regime. In terms of
economic efficiency and benefits, a risk-based approach could potentially be a favourable solution
as it would allow for liability rules that are specific to a given technology and would facilitate
assignment of risks to a party best positioned to manage them. This would ensure tailor-made
management of risks that would be beneficial for economic actors and potentially provide an
avenue for victims to receive promptand effective compensation.

Both policy options 2.3 and 2.4 have strong potential to generate European added value, as both
presume common EU action asa basis. Thetype of regulatoryactionand, most importantly, the type
of liability system that each of these policy options suggestare quite different and both have open
questions, in terms not only of political and economic feasibility but above all of social desirability
and acceptance.
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5.4.How to regulate liability of Al? Position of the European
Parliament:Ongoing policy debates

The European Parliamentturned its attentionto the issue of liability and robotics and Alalready in
2017. In its 2017 resolution, discussed below, Parliament already called on to the Commission to
take legislation action.In 2020, the European Parliament beganwork on a draft legislativeinitiative
report to furtheraddress the issue of liability and Al.">* This work is stillongoing.

5.4.1. 2017 European Parliament resolution with recommendations to the
Commission on civil law rules on robotics

In 2017, the European Parliament adopted a resolution with recommendations to the Commission
on civil law rules on robotics.™® This resolution was the first official position of the European
Parliament on developmentsrelated to Aland robotics and the need forlegislative regulation at EU
level. The resolution covered a wide spectrum of topics andissues relating to Al and robotics. The
issue of liability was one of the key topics addressed in the 2017 resolution. Specifically in relation
to liability issues the 2017 resolutionadopted the following position, summarised in Table 17 below.

Table 17 — European Parliament 2017 resolution on civil law rules on robotics: liability
provisions

Main proposition Callforaction

The resolution called for regulation of the liability of
robots and Al technologies and argued that this
regulation must take place at EU level. The resolution

Liability is a central issue that needs to be statedthat regulationatEU levelis necessary in order to

regulated atEU level ensure the same degree of efficiency, transparency and
consistency in the implementation of legal certainty
throughout the European Union for the benefit of
citizens, consumers and businesses alike'. '’

Two central interdependence relationships: The resolution argued that the human-robotinteraction
predictability and directability need to be needed to be better understood. This would help to
better understood in order to enable smooth identify necessary information sharing requirements and
human-robot jointaction smooth human-robotinteraction.®

The resolution asked the European Commissionto come
The European Commission should propose EU  up with the legislative proposal combined with non-
legislation to regulate legal questions related legislative instruments related to the development and
to the development and use of roboticsand Al use of robotics and Al foreseeable in the next 10 to 15
years,

The resolution stated that the scope of damages and
compensation offered to the aggrieved party should not
be limited 'on the sole grounds that damage is caused by
a non-human agent'. 16

The future EU legal instrument should cover a
broad range of damages that may be
recovered and compensation offered

155 European Parliament, 2020/2014(INL) Civil liability regime for artificial intelligence

156 European Parliament, Resolution on Civil Law Ruleson Robotics, P8_TA(2017)0051, 16 February 2017.
157 Paragraph 49, EP 2017 Resolution

158 Paragraph 50,2017 EP Resolution

159 Paragraph 51,2017 EP Resolution

160 paragraph 52,2017 EP Resolution.
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The general EU approach to liability needs to

be based on anin-depth evaluation

Obligatory insurance could be one of the
solutions to the complexity of allocating

responsibility for damage

Implications need to be analysed

The resolution did not provide for a preference in relation
to the liability regime that should be applicable to
robotics and Al. The resolution stated that 'the future
legislative instrument should be based on an in-depth
evaluation by the Commission determining whether the
strict liability or the risk management approach should
be applied'.'®" The resolution however pointed out that
'liability should be proportional to the actual level of
instructions given to the robot and of its degree of
autonomy''%2and noted that 'at least at the present stage
the responsibility must lie with a human and not a
robot'.163

The resolution suggested that an obligatory insurance
scheme supplemented by a fund could be considered as
one possible solution to the complexity of allocating
responsibility for damage caused by autonomous
robots. 1%

The impact assessment of a future legislative instrument
should consider the implications of a wide spectrum of
possible legal solutions.

The resolution lists a number of possible legal solutions that the European Commission should
consider when conducting a future impact assessment on the EU legislative instrument. '® Those
policy options include:

(1)
(2)

(3)

(4)

(5)
(6)

a compulsory insurance scheme for producers or owners of specific categories of
robots to cover for the damage potentially caused by their robots;

a compensation fund to guarantee compensation if the damage caused by a robot
that was not covered by the insurance, and to allow 'the manufacturer, the
programmer, theowner orthe user to benefit from limited liability if they contribute
to a compensation fund, as well as if they jointly take out insurance to guarantee
compensation wheredamageis caused by arobot’;

various options to create a fund should be considered, including a general fund for
all smart autonomous robots or an individual fund for each and every robot
category. Contributions to the fund could be either 'a one-off fee when placing the
robot on the market' or 'periodic contributions' paid 'during the lifetime of the
robot’;

a Union register to include individual registrationnumbers of robots, to ensure that
thelink between arobotand its fundis visible and including information aboutthe
limits of its liability in case of damage to property, the names and the functions of
the contributorsand all other relevant details;

a legalstatus for robots (in the long run);

a collective redress mechanism for consumers who wish to claim compensationfor
damages collectively.

161

162

163

164

165

Paragraph 53,2017 EP Resolution.
Paragraph 56,2017 EP Resolution.
Paragraph 56,2017 EP Resolution.
Paragraphs 57 and 58,2017 EP Resolution.
Paragraph 59,2017 EP Resolution.
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The European Parliament was the first EU institution to adopt a clear position and guidelines in
relation to the developmentofthe legislative rules applicable to robots and Al.

5.4.2. European Parliament 2020 legislative initiative draftreport

In 2020 European Parliament has continued to work on the topic of civil liability and artificial
intelligence.'® Parliament considersitimportant toassess what impact theintroduction of Al would
have on liability rules in the Union. It also aims to consider the choice of best regime applicable in
view of possible future modifications to the legal framework in this area. Parliament's legislative
initiative is based on Article 225 TFEU.® This meansthat Parliament intends to call on the European
Commission to considerand submit a legislative proposal on this topic.

5.5.How to regulate Al liability at EU level? Position of the
European Commission:ongoing policy debates

In response to the European Parliament's 2017 resolution on civil law rules on robotics and Al, the
European Commission drew attention to a number of policy documents already adopted by the
European Commissionacknowledging the need to assess the adequacy of civil law liability rules.'®
The European Commission has alsostated that it will 'explore different solutions of tackling liability.
Besides a possible review of the Directive 85/374/EEC on Liability for Defective Products, this could
mean assessing the opportunity of devising risk-based liability regimes, for instance based on a risk-
opening approach (allocating liability to market actors generating a major risk for the others and
benefiting from the relevant device/ product/ service) or a risk-management approach where
liability is assigned to the marketactorbest placed to minimize risks or avoid their realisation'.'®

5.5.1. Expert group report on liability and new technologies

In 2018 the European Commission set up an expert group on liability and new technologies. This
expert group was divided into two formations.'” The first formation, a 'Product Liability Directive
formation’, focused specifically on questions relating to thefitness of the PLD to the challenges of
new emerging digital technologies and the necessity to adjust or revise the PLD."" The second
formation, 'new technologies formation', focused on the liability issues that areoutside the scope of
the PLD. Theresults of the discussions of the second formationwere published in 2019 in the Report
on liability for artificial intelligence and other emerging digital technologies.'”?

This in depth report provided a detailed assessment of existing liability regimes and their
operational application to emerging digital technologies. On the overall fit of the existing liability
framework the report concluded 'While existing rules on liability offer solutions with regard to the
risks created by emerging digital technologies, the outcomes may not always seem appropriate,
given the failure to achieve: (a) a fair and efficient allocation of loss [...]; (b) a coherent and

166 See ongoing work on the file 2020/2014(INL) Civil liability regime for artificial intelligence

167 Article 225 TFEU provides that 'The European Parliament may, acting by a majority of its component Members, request

the Commission to submit any appropriate proposal on matters on which it considers that a Union act is required for
the purpose of implementing the Treaties. If the Commission does not submit a proposal, it shall inform the European
Parliament of the reasons'.

168 European Commission, Response to text adopted in plenary from 16 May 2017.

169 |bid, European Commission, Response to text adopted in plenary from 16 May 2017.

170 For the detailed tasks and the aims of the expert group see European Commission, Call for Applications for the

Selection of Members of the Expert Group on Liability and New Technologies, 2018.

71 The position of the expert group does not necessary reflect the official position of the European Commission.

172 European Commission, Report from the Expert Group on Liability and New Technologies - New Technologies

Formation, Report on Liability for Artificial Intelligence and other emerging digital technologies, 2019.
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appropriate response of the legal system to threats to the interests of individuals [...]; (c) effective
access to justice'.'” Therefore the expert group recommends adaptions and amendments to the
existing liability regimes.'*

Since the type of risks are divergent, the expert group recommends preserving the overall liability
regime, providing a combination of fault and strict liability.'”> Strict liability should be applied to the
'risks posed by emerging digital technologies, if, for example, they are operated in non-private
environmentsandmaytypically cause significant harm'."”* The personwho controls, decides onand
benefits from the relevant technology should be strictly liable, this is an operator (frontend or
backend)."”” Producer should be still the main liable person for damages caused by defective
products.'”® Moreover, the existing exemptions fromstrict liability should be reconsidered, as they
are currently closely linked to the notions of 'control by humans'.'”? In relation to product liability
and burden of proof, 'the burden of proving defect should be reversedif there are disproportionate
difficulties or costs pertaining to establishing the relevant level of safety or providing thatthis level
of safety has not been met'."® Thereport alsoaddressed vicarious liability for autonomous systems,
logging by design, safety rules, burden of providing fault, causes within the victim's own sphere,
commercial and technological units, redress between multiple tortfeasors, damage to data,
insurance and compensation funds. '®'

Allin all the expert group reportcalls for a careful overview of the existing rules and the adaption of
the existing rules to the specific nature of the new digital technologies. Those adaptations, do not
require a completely new liability regime, and can be built or integrated into existing liability
systems. However, some new provisions or adjustments, for example in terms of the liable person,
scope of application of strict liability, burden of proof, safety rules or damage to data are clearly
needed.

5.5.2. Reporton the safety and liability implications of artificial intelligence,
the internet of things and robotics

In April 2018 the European Commission announced that it would submit a report assessing the
implications of emerging technologies on the existing liability and safety regulatory framework.®
In February 2020, the European Commission published a report on the safety and liability
implications of artificial intelligence, the internet of things and robotics.' This is the latest policy

173 European Commission, Report from the Expert Group on Liability and New Technologies - New Technologies
Formation, Report on Liability for Artificial Intelligence and other emerging digital technologies, 2019, p.5.

74 |bid, pp. 32 -36.
175 Ibid, p. 36.

176 |bid. p. 39.

77 |bid pp.39-42.
178 |bid. pp. 42-44.
79 |bid. p42.

180 |bid. pp. 42-44.
181 |bid. pp. 45-62.

182 European Commission, Communication on Artificial Intelligence for Europe, 25/04/2018; see also European
Commission staff working document, Liability for emerging diqgital technologies, accompanying the document
Communication from the Commission to the European Parliament, the European Council, the Council, the European
Economic and Social Committee and the Committee of the Regions Artificial intelligence for Europe, SWD(2018)137
final.

183 European Commission, Report on the safety and liability implications of Artificial Intelligence, the Internet of Things

and robotics, COM/2020/64 final.
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document from European Commission that outlines the main policy directions that the European
Commission considers possible to take on theissuein the future.

The report states that 'the characteristics of emerging digital technologies like Al, the loT and
robotics challenge aspects of Union and national liability frameworks and could reduce their
effectiveness'.’® Thereport has focused on the three broad groups of challenges and makes initial
proposals on howthose three main groups of challenges could be addressed at EU level.'®

First, complexity of products, services and the value-chain. The report in relation to this challenge
suggests considering the revision of the definition of a product under the PLD, to potentially cover
software or other digital features. Also the report suggests that the revision of the burden of proof
and the definition of the 'defectiveness' could be considered. Second, connectivity and openness.
Under this groupof challengesthe report discusses the issues of cybersecurity after the product was
putin circulation as well as exemptions from liability under the PLD. Third, autonomy and opadity:
herethe report discusses and considers possible further legislation action in relation to the notion
of 'putting into circulation' under the PLD. Furthermore the report considers whether and to what
extent strict liability regime (beyond PLD) should be applicable to the Al systems with a specific risk
profile and whether this strict liability regime should be coupled with the compulsory insurance.
Finally, adaptation on the provisions related to burden of proof concerning causation and fault
might be necessary for Alapplications other than 'with a specific risk'.

5.6. Emerging national rules on civil liability for damage caused by Al

The comparative legal analysis underpinning this EAVA, in addition to the existing provisions on
liability, also focused specifically on the comparative analysis of national strategies, policy initiatives
orlegislative proposals on the civil liability of Al.'® Nationalinitiatives relating to Alwere analysed
by national experts with a specific focus on liability provisions. The main aim was to identify
emerging trends and national actions relatingto regulation of civil liability of Al. This chapter focuses
on the comparative review of nationalinitiatives. Chapter5.6.1 provides on overview of national Al
programmes and Chapter 5.6.2. discusses emerging national initiatives in relation to specific Al
applications.

5.6.1. National Al programmes and issues of liability

Most of the Member States have recently adopted national strategiesrelating to Al. These strategies
diverge greatly in terms of scope, priorities and allocated budget. The specific focus of this
comparative analysisis on the issues of liability. Not a single EU Member State has yet adopted
national legislation in general regulating civil liability of Al. A number of Member States have,
however, specifically discussed issues relating to liability in their national strategies on Al. The
comparative analysis is presented in Table 18 below:

184 European Commission, Report on the safety and liability implications of Artificial Intelligence, the Internet of Things

and robotics, COM/2020/64 final, p. 13,

European Commission, Report on the safety and liability implications of Artificial Intelligence, the Internet of Things
and robotics, COM/2020/64 final, pp. 13 -16.

See Annex |

185

186

44


https://eur-lex.europa.eu/legal-content/en/TXT/?qid=1593079180383&uri=CELEX:52020DC0064
https://eur-lex.europa.eu/legal-content/en/TXT/?qid=1593079180383&uri=CELEX:52020DC0064
https://eur-lex.europa.eu/legal-content/en/TXT/?qid=1593079180383&uri=CELEX:52020DC0064
https://eur-lex.europa.eu/legal-content/en/TXT/?qid=1593079180383&uri=CELEX:52020DC0064

Civil liability regime for artificial intelligence

Table 18 — National ruleson civil liability for damage caused by Al

National

strategies and policy
initiatives on Al

Proposals and/or national strategy provisions on
liability

Belgium

Bulgaria

Croatia

Czech
Republic

Estonia

France

Germany

Greece

Hungary

Yes, information report on the
impact, opportunities, possibilities
and _risks of the digital smart
society (2019)

Yes, Digital Bulgaria 2025 (2019)
No (expectedin 2020)

Yes, National Al Strateqy of Czech
Republic (2018)

Yes, national strategy for Al, Al
Policy Estonia, Future of Life
Institute. (2019)

Yes, Al for Humanity: French
Strateqgy for Artificial Intelligence.
(2018)

Yes, Artificial Intelligence Strateqy
(2018)

No (expectedin 2020)

A national strategy is currently
being  developed by the
Innovation and  Technology
Ministry and the Ministry of Justice
(adoption and publication by the
government is scheduled for
2020)88

2019 National information report highlights the
urgent need for a legislative framework, preferably at
international/EU level and stresses that there is
currently a legal deficit because there is hardly any
legislation on liability in this context.

No specific provisions related to liability
No

The strategy states that further research and analysis
on liability questions are to be completed by 2021.0n
10 February 2020, the Czech Office of the
Government, the Czech Ministry of Industry and Trade
and the Institute of State and Law of the Czech
Academy of Sciences officially launched the expert
platform and forum for law and artificial intelligence
(Al Observatory and Forum (AIO&F).

Legislative proposals on legal aspects of Al, including
on non-contractual liability for damage caused by A,
are expectedto be made in the course of 2020.

The national strategy is based on 2018 Villani report.
In relation to civil liability, the Report proposes to (a)
provide a framework for the use of predictive
algorithms in such a way that a human can be held
responsible at each stage of the reasoning process; (b)
clarify the system of medical liability for healthcare
professionals when using Al technologies; (c) define
the liability regime for damage caused by the use of
machine learning systems.

In a publication of April 2019, the Federal Ministry for
Economic Affairs and Energy expressly rejected the
need for additional rules on civil liability for Al. 18

No

In his statement of February 2020, the Minister of
Innovation and Technology announced that the
artificial intelligence strategy will address ethical and
legalissues.

187 The Bundestag has set up a committee of inquiry on Al, expressly tasked with examining questions of liability and
responsibility for Al. In the context of healthcare, the committee has recommended introducing a common
certification for Al medicinal products and assessing whether there are liability gaps not covered by the general rules.

188

A national strateqy is currentlybeing developed by the Innovation and Technology Ministryand the Ministry of Justice

and will be published following approval by the government.
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ltaly No, draft national strategy (2019)'* No
. . Yes, National Strategy for Al: a . . . o
Lithuania future vision, (2019)1%0 No specific provisions relating to liability
Malta Yes, the National Al strategy (2019)  No specific provisions relating to liability
Yes, Strategisch Actieplan voor The a.ctlon pIap stt!resses that '|t is necessary to tackle
Netherlands e 3 . questions on liability concerning Al that present cross-
Artificiéle Intelligentie). (2019) . 5
borderaspects at Union level. ™!
Portugal Yes, Al Portugal 2030 (2019) No specific provision on liability, however on ethics
Alrotlgal St and safety.
Romania No, expectedin 2020 No
. Yes, 'Strategy for Al' (Strategija There are sevenelementsupon which this strategy is
Slovenia T - AT
umetne inteligence) (2019) being developed, liability among them.
. Yes, Estrategia Espariolade I+D+len o . -
Spain Inteligencia Artificial (2019) No specific provisions related to liability
Sweden particularly encourages legal development in
the Al area in Union law.®* In addition, the Swedish
Sweden Yes, National Approach for Artifidgal —government is of the opinion that it would be

counterproductive to adopt new laws concerning Al
when the area is changing so rapidly, and proposes
other normative tools.®

Intelligence (2018)

Source: Author's own work, based on the country chaptersin Annex .

The comparative legal analysis of national jurisdictions suggests, that there is currently no specific
legislation on civil liability for damage caused by Alin any nationaljurisdictions. Estonia and France
are expected to develop and potentially propose either revision of the existing national legislation
or adoption of the new legislation with a specific focus on liability issues. National strategies or
policy documents in Belgium, the Czech Republic, Germany, the Netherlands, Slovenia and Sweden
address issues relating to liability. Belgium, Netherlands and Sweden specifically encourage the
development of liability rules at EU level.

5.6.2. Main Al applications where Member States have adopted specific
legislation on liability
In addition to general national legal frameworks on liability, which largely seem to be intact, and

national strategieson Al, severaljurisdictions have adapted or adopted a national legal framework
in response to specificnew technological developments. There are four main areas relatingto new

189 In July 2019, a group of experts from the Ministry of Economic Development issued a paper that was published
Proposte peruna Strategia Italiana per[Intelligenza Artificiale.

199 The Ministry of Economy and Innovations approved this strategy in 2019, but the strategy was not approved at

national level and therefore servesonly as a report.

191 The plan mentions the two European Commission expert groups on liability, and expressesa hope that the outcome

of their activities would lead to more insights into questions about liability in the event of damage by Al.

192 The two specific objectives of this national strategy are to ensure that artificial intelligence is safely and ethically

applied in various domains and to help companies and regulators find appropriate legal frameworks.

93 On7 May 2020, the government adopted a memorandum on the establishment of measures to achieve the national

objectivesin the field of advanced technologies, which, among others, provides for aRomanian artificial intelligence
hub. The memorandum does not address the matter of liability.
194 Swedish Government Offices, 2017/18:FPM96, Meddelande om artificiell intelligens fér Europa (2017).

195 |bid,, 6-7.
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technologies with autonomous digital systems potentially or increasingly enabled by Al systems
where Member States have already taken legislative action relating specifically to liability. Those
areas are:' unmanned aircraft; autonomous vehicles;"” financial services, blockchain,
cryptocurrencies and self-learning algorithms;'®and medical devices. '

The unmanned aircrafts (UA) or drones are among the most developed and increasingly used
autonomous systems. Until recently EU law only regulated UA weighing more than 150 kilograms.
Smaller UA were regulated by national law, leading to divergent national rules and no centralised
registrationsystem. Considering the growing market for drones and fragmentation of national rules,
in May 2019 the European Commission adopted Implementing Regulation (EU) 2019/947 of
24 May 2019 on therules and proceduresfor the operation of unmanned aircraft. Thisimplementing
regulation will be binding in its entirety and directly applicable in all Member States from
31 December 2020.2°

Specifically focusing on liability and insurance provisions, Greece, Lithuania, Portugal, and Slovenia
include specific provisions on liability in their legislation on drones.*

For example, in Greece an administrative regulation on unmanned aircraft systems (UAS) (UAS
Regulation)?? provides for strict liability with regard to damage caused by remote pilots or
operators during the execution of flights. Article 5(7D) of the UAS Regulation provides for strict
liability in the case of damage caused during the execution of the flight under the operation of a
remote pilot or operator. An operator is the owner, lessee or occupier (person in possession or
control) of the aircraft. Lithuanian rules on unmanned aircraft state that 'These rules only lay down
minimum safety requirementsforthe operation of drones and do not exempt the owner or operator
of the drone from any form of legal liability vis-a-vis other persons if the rights and legitimate
interests of those persons are violated'.*®In Portugal, Decree Law No 58/2018 lays down specific
rules on non-contractual liability for damage caused by unmanned aircraft, namely drones. Artide
10 of the decree law requires mandatory civil liability insurance for drones with a weight over 900
grams. Thecivil liability regime for damage s subject to strict liability: unless the operator is able to
prove the accident was exclusively due to the injured party's fault, the operator is liable for damage
caused to third parties by the unmannedaircraft systems, regardless of fault.

196 This list includes only references to the national initiatives specifically addressing questions of liability and not
generally related to the new technologies.

197 Belgium, Czech Republic, Estonia, France, Hungary, Germany, Italy, Netherlands, Portugal, Spain, Sweden and UK have

either proposed or already adopted legislative amendments to existing legislation relating to road transport. The
amendments focus primarily on allowing research and testing in relation to autonomous vehicles. See Annex | for
details on each national system.

198 Malta and France.

199" Romania.

200 Commission Implementing Requlation (EU) 2019/947 of 24 May 2019 on the rules and procedures for the operation

of unmanned aircraft.

201 Annex | provides details on each national system.

202 The UAS Regulation was introduced by a decision of the Administrator of the Civil Aviation Authority (CAA).

203 The Rules for the operation of unmanned aircraft, adopted on 23 January 2014 by the Director of the Civil Aviation
administration contain provisions on drones, point 20.
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Regulatory practice relating to insurance coverage also diverges. For example, Belgium,*
Germany,*® Malta, the Netherlands,?* Portugal,” Romania,*® Slovenia®® and Spain?' require
compulsory third party insurance coverage, while Croatia, Greece and Lithuania do not include such
an obligation. Malta does not have a specific law on unmanned aircraft, however The Maltese Civil
Aviation Directorate (MCAD) has, in the absence of regulation,adopted a risk-based approach, on a
case-by-case basis, assessing the scope and complexity of the request and, in particular, the risk of
the proposed operation.Moreover, the operators of unmannedaircraftin Malta arerequired to hold
third-party-liability insurance, covering personal injuryand damage to property as well as the scope
and complexity of the drone operation.

Regulation of unmanned aircraft is instructive for other potential emerging technologies. First,
Member States have begun to adopt national rules regulating definitions, safety and operational
rules relating to UA. The diffusion and uptake of this technology coupled with increasingly
fragmented national approaches hasled to the adoption of EU level legislation that aimsto provide
a common approach to regulationof UA.

5.6.3. Conclusions

The European Parliament, the European Commission's expert group and theEuropean Commission
itself seem to agree thatthereis a need to adapt thePLD to the challenges of new technologies. The
exact scope and design of the new liability framework remains contested.

Member States are increasingly turning their attention to the regulation of the civil liability of Al
systems. A number of national Al programmes specifically address issues relating to liability.
Therefore, itis very likely thatin the next one ortwo years a number of national legislative initiatives
will emerge. With the wider diffusion and uptake of Al systems, in the absence of a common EU
approach on Al liability, Member States, will be increasingly pressured to adopt national solutions.
This is clearly demonstrated by the legislative dynamicsrelating to unmanned aircraft. Theladk of a
common EU approach led to the emergence of divergent national rules that, with the increasing
uptake of this specific technology, called for common action. As a result, the EU took action and
adopted EU-levellegislation.

204 Article 97 of the royal decree of 10 April 2016 requires remotely piloted aircraft operators for the purpose of
professional or commercial activities to hold third-party insurance covering civil liability for physical and material
damage.

205 |nsurance (third-party liability) is required for all operations in Germany.

206 Article 10(1) of the regulation requires the operator to have insurance covering civil liability for physical and material

damage caused to third parties.

207 Article 1 of the decree law provides that the scope of the decree is to establish mandatory registration and a

mandatory insurance scheme for operators of drones. Article 9 of the decree law provides that maximum
compensation for damage caused by unmanned aircraft systems where the operator isnot at fault is limited to the
amount of minimum capital of the mandatory civil liability insurance.

208 The Romanian Civil Aeronautical Authority requires third-party liability insurance for unmanned aircraft under the
conditions laid down in Requlation (EC) No 785/2004;in the case of model aircraft weighing less than 20 kg, insurance
isoptional. Government Decision No 912/2010, which has been interpreted by the courts to also apply to unmanned
aircraft, also lays down third party liability insurance for the aircraft as a condition for flight over national air space
(Article 3).

209 According to Article 7 of the decree, the operator, owner of the UAS or owner of the aircraft model must take out
insurance on the UAS in accordance with the regulations governing compulsory insurance in transport. Article 18(1)
of the decree provides that prior to performance of aviation activity, operators must state their qualifications and that
they assume responsibility for the performance of aviation activities with the UAS, that the UAS that they intend to
use to perform the aviation activities meets the relevant technical requirements, and that they will perform the
aviation activitiesin accordance with the provisions of the decree.

210 Article 26(c) of the royal decree, provides that it is mandatory for the pilot to hold an insurance or financial guarantee
covering third-party civil liability for damage caused during aerial specialised operations or experimental flights.
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National regulatory differences, in themselves, are an integral part of the EU legal tradition and of
the existing EU landscape. However, in certain cases, legal fragmentation can impact cross-border
trade in the single market, creating additional costs and uncertainty for producers. The ability to
calculate liability risks is crucial for any producer, especially those of innovative products such as Al
systems. Therefore, fragmentation and uncertainty relating to the liability provisions applicable
across EU Member States that may emerge in the absence ofa common EU approach can provide
negative incentives for innovation and diffusion of Al systems while also contributing to excessive
costs for consumers.
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6. Europeanadded value: Quantitative assessment

6.1. Analytical framework

The quantitative assessment of European added value in this study is based on two studies
commissioned by the European added value unit of the European Parliamentary Research Service:
the '2019 Cost of non-Europe in Robotics and Artificial Intelligence: Liability, insurance and risk,
management' (CoNE 2019) and the 2018'A common EU approachto liability rules and insurance for
connected and autonomous vehicles: European Added Value Assessment' (2018 EAVA on AVs)
carried out for the European Added Value Unit of the European Parliament's DG EPRS. Based on the
data collected and analysed in those two studies, this study adopts a twofold analytical model to
estimate the European added valueof EU civil liability regime for Al

First, based on the estimates of the direct economic impacts that could potentially be generated
with additionalinvestment in research and development (R&D) in the four economic areas, provided
by CoNE 2019, this EAVA estimates what could be the overall direct economic impact for the EU
economy of additional investment in research and development resulting from a civil liability
regime for AlL.?" Second, based on the estimates from the 2018 EAVA on AVs, this EAVA estimates
the broader economic value that could be generated as a result of a reduction in accidents,
environmental and health impacts and impactson users, andadditional taxrevenuesthatcould be
generated as a result of the clear liability framework. By combining the estimates from those two
steps, an overallassessmentof the Europeanadded value can be made.?

Although this approach has significantlimitations, due to very limited availability of data, and high
uncertainty relatingto the diffusion and uptake of Alsystems, this EAVA still nevertheless provides
a first modest attempt and quantitative estimate to contribute to the discussion on the topic. For
the same reasons, relating to the lack of data and uncertainty, this EAVA provides only a global
overview of the potential macroeconomic impacts and does not comparatively discuss European
added value per policy option.

6.2. Economicimpacts based onincreased R&D in roboticsand Al:
Macroeconomicanalysisbased on CONE2019

This chapter providesa concise overview of the quantitative assessment and the main results of the
CoNE 2019. *"* CoNE 2019 was conducted by DLA Piper/Cambridge Econometrics at the request of
EPRS. It focused on four economic markets: transport/logistics (excluding self-driving vehicles),
households/domestic, hobby/entertainment, and medical-robotics and Al, and measured the
economicimpacts of accelerating EU action on the level ofinvestment in R&Din Al and robotics in
the four economic marketsby oneyear (2030 instead of 2031). The impacts were measuredin terms
of % change in GDP and employmentin 2030 compared toa baseline scenario, which presumed no
additional EU action on liability, insurance and risk management relating to Aland robotics. Below
is an overview of the methodology, keyassumptionsand main results of CONE 2019.

211 Clearly thisis very rough estimation. The two studies provide only very limited and very partial estimates of European

added value, and thus, cannot be considered as representative for the total added value of the European economy.
More detailed, sector specific analysis is necessary to provide more accurate data.

212 This twofold approach to assessing European added value has significant limitations, and needs to be further verified

and assessed with sector specific studies.

213 EPRS, Cost of non-Europe in robotics and artificial intelligence: Liability, insurance and risk management, 2019,

pp. 43-59.
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6.2.1. Methodology

The CoNE 2019 study was a quantitative assessment carried out within the Cambridge Econometrics
E3ME Macroeconometric computer-based model.?'* The assessment presentsa cost of non-Europe/
value-for-money approach 'to identify and quantify the foregone net benefits and the cost of not
introducing EU-level action in relation to selected markets (liability, insurance and risk
management) for robotics and Al'. This model depends on historical data and it is assumed in the
modelthat behaviouralresponses do not change over time. Clearly, in assessing the policy areasas
robotics and Al, it is a strong limiting factor. The 2019 study itself states that “the quantification of
the CoNE is challenging in this context since the technology is developing rapidly globally and it is
difficult to conceive what products and services will be available in 10-15 years' time. The
quantification should therefore be seen as indicative, rather than a precise estimate, showing the
relative importance of different effects and potential sensitivities to the outcome.”

The assessment covers four markets: (1) transport/ logistics (excluding autonomous vehicles); (2)
household/consumer products; (3) hobby/ entertainment and (4) medical. To estimate business
expenditure on R&D, the study used Eurostatdataset NACERev. 2 activity [rd_e_berdindr2]; for gross
value added (GVA), annual detailed enterprise statistics for industry (NACE Rev. 2, B-E)
[sbs_na_ind_r2] and for the employment shares Eurostat structural business statistics
(sbs_na_1la_se_r). The sectorsand Eurostat NACE codes are listed below.

Table 19 — Mapping the markets in E3ME

Technology-

producing E3ME Technology-using

E3ME sector(s)
and NACE code

Investment effect | Productivity

Market by user effect by user

sector(s) and
NACE code

Land transport,
pipelines  (H49),

Computer, optical )
warehousing and

& electronic (C26)
Zzigsnpoor:ous (not Computer support activities = Switching to Al- Yes
hicl p ) for transportation = basedinvestment
vehicles) programming, (H52), postal &
infoserv. (J62, 63) courier activities
(H53)
Computer, optical
& electronic (C26) N -
Household/consumer ~ Electrical Change g re(i)nforces c(::aneti‘:]cet
equipment(C27)  Households consumption

B in  consumption
Computer P patterns)

programming,
info serv. (J62,63)

household products

Households

Computer, optical Creative, arts and

&electronic (C26) €Ntertainment .
Hobby/ (€20 activities (R90) Change . n N
entertainment Computer consumption 0

programming, Sports  activities  pattern

infoserv. (J62,63) and amusement
and recreation

activities (R93)

214 More detail on the E3ME model is available at www.e3me.com and the technical manual is available here:
https://www.e3me.com/wp-content/uploads/2019/09/E3ME-Technical-Manual-v6.1-onlineSM L.pdf.
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Medical

Furniture; other
manufacturing

(C31,32) Human health

) activities (Q86) o
Computer{ optical Residential care Swnchmg to Al-
& electronic (C26) (Q87) basedinvestment
Computer Households

programming,
infoserv. (J62,63)

* Note: Other manufacturing includes manufacture of medical instruments.
Source: Cambridge Econometrics, CONE2019.

6.2.2. Key assumptions

In order to estimate the impact of EU action on liability, insurance and risk management on the
economy, based on a review of the literature, the study assumed that 'The development of a
framework of liability for autonomous systems should be done with a view to maximize the net
surplus for society by minimizing the costsassociated with personalinjury and property damage'*'®
Moreover, 'Since robotics and Al are still currently under development, the ethical and regulatory
frameworks are assumedto foster the development of roboticand Al technology and the uptake of
goods and services utilising robotics and Al by citizens and industry operators, while economic
actors also need sufficient legal certainty to provide financial capital in Al technology'.?'® More
specifically, the quantitative model was based on the following underlyingeconomic assumptions:

Table 20 - The key assumptions for economic estimatesused in CONE 2019

A harmonised EU regulatory framework on liability and insurance in robotics and Al among the (future)
27 Member States is assumed to lead to:

increased investmentin R&D by producers since liability and insurance provisions will be similar,
transparentand applicable to all agentsin the single market;

a more attractive EU for overseas producers to invest in, i.e. increase in foreign direct investment
(FDI);

faster uptake of the technologies by consumers since a common framework would inspire more
trust and confidence in the two new essential emerging technologies (the effect might differ
between markets);

increased insurance premiums for producers in countries with basic or medium level of product
liability protection for consumers under the current legislative framework.

In turnit is assumed these direct effects will resultin:

more confidence from third-countries to buy 'Al made in Europe' and an increased competitive
position of EU producers on the world market;

improved competitive advantage on the internal market over third-country producers that
develop similartechnology.

215

EPRS, Cost of non-Europe in robotics and artificial intelligence: Liability, insurance and risk management, 2019,

pp. 45-46.

216

M. Craglia (ed.) et al, Artificial Intelligence - A European Perspective, EUR 29425 EN, Publications Office, Luxembourg,

2018, ISBN 978-92-79-97217-1,d0i:10.2760/11251,JRC113826 as cited in EPRS, Cost of non-Europe in robotics and
artificial intelligence: Liability, insurance and risk management, 2019, p.45.
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The increase in the uptake of robotics and Al in the four sectors will lead to:
e changesin productivity in the four sectors using the two new essential emerging technologies;
e changesinemploymentin the sectors using, insuring and producing Al products;
e more investmentin the sectors producing the robotics and Al to furtherimprove the technologies;

e better quality products bringing more consumer benefits in terms of lower prices or tailored
products, resulting in higher 'real' expenditure even if nominal expenditure is unchanged;

e achangeinthe EU-27 GDP level by 2030.

Source: Cambridge Econometrics, CONE 2019, p. 46.

The quantification of the impact on the EU economy of the change in legislation on liability was
based on a scenario-based application of the E3ME model. The model's inputs interlink with key
variables, as well as modelling assumptions, represented in Figure 1 below.?” Figure 1 maps out
how expected changes in the regulatory framework will likely impact on the economy. The pluses
and the minuses indicate the anticipated (positive or negative) impact.

Figure 1 — How the scenarios are modelled

Regulatory impacts Impacts of more Al and robotics
Change in R&D Change in FDI . N N
! ! Change in Change in Change in
investment employment productivity
Change in net trade + _ _
.'.
+
Output, GDP Employment
+ +
. + .

Consumption Incomes | Prices

Source: Cambridge Econometrics, 2019 CoNE.

In terms of the expected uptake and the timeline, to quantify the impacts, the study assumed that
'the EU will invest in R&D as per its current plans by the end of 2020 and beyond and by 2030 it is
expected that the technology would have been adopted (to some degree) in those markets under
consideration: transport/logistics- (excluding self-driving vehicles), households/domestic;
hobby/entertainment- and medical-robotics and Al'. The impacts are measured in terms of a
percentage change in GDP and employmentin 2030 compared to a baseline scenario, which pre-
supposes that the current regulatory regime onliability willnot change. Theresults presentedin the
study suggest that the effect of the added value would be that of accelerating action by one year, i.e.
'For example, levels of R&D activity or adoption that would have occurred by 2031 now occur by
2030'".

217 For a detailed review of the quantification methodology and modelling assumptions, please refer to the original
study, Cost of non-Europe in robotics and Artificial intelligence: Liability, insurance and risk, management (2019).
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6.2.3. The main results of the CONE 2019 macro-economic analysis

Table X below presents the main results of the macro-economic analysis in terms of GDP,
employment and extra-EU net trade, as a percentage change compared to a baseline scenario.

Table 21 - Scenario impacts on GDP, employmentand net trade in 2030, EU-27,2"8
(% difference from the current regulatory scenario) based on the 2019 CoNE

Scenarlo name Employment Extra EU
trade

Scenario (1) - Increased R&Din robotics and Al 0.04 0.01 0.45
Directemployment change N/A -0.37 N/A
Scenario (2) - Robotics and Al adoption with no -0.11 -0.37 0.91
additional investment

Scenario (3) — Robotics and Al adoption with additional 0.03 -0.23 0.77
investment

Source: Cambridge Econometrics, CONE 2019, p.56.

The study cautiously concludes that 'The impact on the EU economy of harmonised regulation in
the markets consideredis highly uncertain, with some factors providinga positive effect and others
negative'.?’ Nevertheless, based on the analysis of the four markets, the results clearly indicate that
additional investment and increased R&D in robotics an Al could have significant effect on the
economy. If no EU action on civil liability and insurance is taken, those benefits could be lost.

Therefore, Scenario 1, which measured the effects of the increased R&D in robotics and Alin the four
economic markets, would lead to anincrease in GDP in the range of 0.04 % compared to a baseline
scenario. Likewise, additionalinvestment, analysed in Scenario 3, would lead to an increase in GDP
in the range of 0.03 %, compared to the baseline scenario. This effect representsan acceleration in
levels of R&D or additional investment triggered by the EU action occurring one year earlier, ie. in
2030, than without EU action, i.e. in 2031. Table 22 below provides a comparative analysis of the
main results per policy action.

Table 22 — GDP impactper policyaction

The impact of the greater R&D effort stimulated by regulatory
harmonisation is positive in terms of GDP and employment.In 2030GDP is
0.04 % higher than it would be under the current regulatory regime, and
employment 0.01 % higher. There is a direct link between R&D and
investment. The effect of greater R&D effort is higher quality products from
technology-producing sectors, resulting in greater market share in the
export markets and the substitution of imports with domestic demand. The
additional demand for technology products stimulates additional
employment (although the additional employment will not be proportional
to the additional demand as processinnovationis likely to accompany the
productinnovation leading to greater labour productivity).

Scenario (1) - Increased R&D
in robotics and Al

218 Results for EU-28 are not significantly different.

219 EPRS, Cost of non-Europe in robotics and artificial intelligence: Liability, insurance and risk management, 2019,
pp. 43-59
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In general, the effect of robotics/Al on employmentin the EUis likely to be
different for different sectors and Member States depending on how they
benefit from the new technologies. It is expected that technology producer
sectors, which will produce the robotics and Al based on their R&D activities,
will grow and experience an increase in employment. In technology user

Scenario (2) - Robotics and  sectors, which use these products in producing and providing services, the

Al adoption with no new technologies could crowd out employment. The net employment

additional investment effects of all industries are the sum of these impacts, and are calculated
within the E3ME model. The scenario takes into account how productivity
and employment related to new technologies in each sector affect the
economy as a whole, including spillovers to other sectors and indirect
effects. In 2030 GDP is 0.11 % lower than it would be under the current
regulatory regime, and employment 0.37 % lower.

If additional investment were required to achieve faster adoption of robotics
and Al, then this would mitigate in part the negative impact discussed
above. However, the marginal effect on overall GDP will be less than the
additional investment, as some of the investment will be sourced from
outside the EU, increasing imports. In 2030, GDP is 0.03 % higher than it
would be under the current regulatory regime, and employment 0.23 %
lower.

Scenario (3) — Robotics and
Al adoption with additional
investment (Scenario (2)
with additional investment)

Source: Summary based on the Cambridge Econometrics, CONE 2019, pp. 56-59.

6.3. Economic impacts of common EU approach to liability and
insurance: Macroeconomic analysis based on 2018 EAVA on
autonomous vehicles

This chapter provides an overview of the main findings of the 2018 EAVA on AVs. It is a quantitative
socio-economic study thatestimatesthe potential benefits of adoptinga commonEU approach to
liability rules and insurance for connected and autonomous vehicles (CAVs). The assessmentof the
economic value is based on the estimation of the cost and benefits of the earlier uptake of CAVs.
The assessment focuses only on CAVs and is thus narrower than the CoNE 2019 discussed above.
However it considers much broader economic impacts of the liability rules, accident costs, user
impacts, health and environmental impacts and tax revenues, and is thus much broader in this
respect than CoNE 2019.

6.3.1. Methodology

The study is a quantitative socio-economicassessment based on the cost-benefit analysis (CBA).>*°
The latter is based on a net present value approach and quantifies the socio-economic costs and
benefits of changes in therate of roll-out and adoption of fully autonomousvehicles (FAVs) due to
different legislative options. The CBA resorts to published data and expertinterviews data, rather
than using a formal CBA model, and necessarily makes assumptions given the uncertainty
associated with theroll-out of AVs. More specifically, the CBA objective was to quantify the change
in benefits from the deployment of FAVs under different liability regimes (i.e. scenarios), the roll-out
rate being dependent on the liability regime. For the baseline scenario, it is assumed that existing

220 For a detailed discussion on methodology see T. Evas, A Common EU Approach to Liability Rules and Insurance for
Connected and Autonomous Vehicles, European Added Value Assessment, 2018, Annex Il, Research Paper by RAND
Europe, Socio-economic analysis of the EU common approach on liability rulesand insurance related to connected
and autonomous vehicles, and Appendix B: CBA Methodology, data assumptions for quantitative assessment.
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regulations do not vary, without adaptation being made for FAVs. Eight scenarios (S5-S8
representing the sensitivity analysis) are considered and compared to the baseline (50).**'

6.3.2. Assumptions and expected impacts

The key assumptions underlying the study and the summary of main impacts by stakeholder group
included in the CBA are summarised in Table 23 below.

Table 23 - Summary of impacts by stakeholder group included in the CBA 2018 EAVA

Travellers

Wider population

Transport service
providers/operators

Producers on other
markets (vehicle,
insurance, components)

Rest of economy (wider
impacts)

EU (Member States
governmentsand EU
institutions)

Travel times may decrease because FAVs may be able to make more efficient
use of road space. This could be countered by more people travellingin FAVs.
Moreover, because people can be more productive while travelling, the
perceived cost of travelling time ina FAV will be less.

If FAVs have fewer accidents, there will be lower numbers of injuries and
deaths due to road accidents.

If FAVs are more attractive compared to other modes of travel, for example
public transport services, people may switch more journeys to FAVs, resulting
in lower revenues from public transport services.

Vehicle producers, other component providers, vehicle repair services and
insurers may see changes to revenues and costs as a result of the introduction
of FAVs.

Improvements in transport efficiency facilitated by take-up of FAVs will lead to
wider economic impacts. These take account of agglomeration effects, labour
market inefficiencies and product differentiation.

The introduction of FAVs may lead to lower tax revenues for governments from
insurance.

Source: Table 15inthe 2018 EAVA on AVs, pp. 162-163.

6.3.3. Main results

The socio-economic analysis finds that the potential Europeanadded value from faster deployment
(i.e. anticipation by five years) of AVs amounts to approximately €148 billion. The main benefits
derive from reduced costs of travel for FAV users since FAVs would drive more efficiently and users
would be productive while travelling. Travel efficiency would thus be enhanced while benefiting
normalvehicledrivers due to reduced congestion.

221

S1: Earlier Deployment. Deployment of FAVs takes place at the same rateas in SO but starts five years earlier;S2: Slower

Deployment Rate. Deployment of FAVs starts at the same time as SO forecast but occurs at a slower rate so that, in
2035and 2040,new car market penetrationis half that of the baseline; S3: No Insurance Costs. No insurance isrequired
for FAV users; S4: Fully Internalised Costs. All accident costs for FAVs are fully internalised in the insurance market; this
is reflected in the insurance premium to consumers; S5: Lower Productivity. The value of time (VOT) for FAV users is
50 % higher than assumed in SO, reflecting lower levels of productivity in FAVs; S6: Higher Accident Rate. The accident
rate for all vehicles has reduced more slowly and is 50% higher than assumed in SO by 2025;S7:Increased FAV safety.
FAVs are safer than assumed in SO and reduce the accident risk by 90% (SO 50%); S8: 50% of FAVs are shared.
Compared with 10% in SO. Shared vehicles cover five times more vehicle-kilometres than privately-owned vehicles.
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Table 24 — CBA impacts by scenario in the EU based on the 2018 EAVA on AVs

- Insurance/liability scenarios Sensitivity tests

w
Consumer g & - E) 2 & R &
impacts Sy 28, gig g% 3 5% <z
(€billion in 33 33 2%z 25 c 22 25 w0 55

; o = a o < = oy

2015 prices) g I g o 8 < Ei g o <8 E
Transport
userimpacts 116.53  -35.58 35.22 -23.95 -188.14 879.04  17.18 315.29
Health
impacts -1.99 0.00  -0.59 0.19 2.09 0.03 0.36 421
External
accident
costimpacts  2.34 081  -22.12 6.92 0.05 4924 127 0.10
External
environmen
tal cost
impacts 8.60 3.01  -0.20 0.06 0.71 -0.03 -0.12 -1.44
Taxrevenue - o, 082  -4.96 155 -2.67 130.85 -297  -26.81
Wider
economic
impacts 16.11 555  0.75 0.24 22630 1541 045 5.43
Total 14815  -44.13 8.10 15.47 -414.27 -812.85 15.46 288.17

* All the impacts above are positive if they represent a benefit and negative if they represent a
non-benefit relative to the baseline.

Source: Table 1 - Summary CBA impacts of scenarios for the EU (€ billionin 2015 prices),2018 EAVA on AVs.

Similarly to CONE 2019 the overallresults of the 2018 EAVA on AVs suggest a positiveimpact of EU
common action on liability rules and insurance,compared to the base line scenario, which assumes
no additional action at EU level. The overall results of the 2018 EAVA on AVs are in line with the
assumptions of the economic literature (discussed in Chapter 4), which suggest that liability rules
play animportant socio-economicrole. As Table 24 above indicates, the biggesteconomic benefits
of a common EU approach to liability rules and insurance will likely to come not from direct
economicimpacts (forexampleincreasedlevels of R&D) but rather from otherdrivers, including user

impacts.

6.4. European added value

This chapter will provide preliminary estimates on the potential European added value based on the
results of the two studies analysed above: CONE 2019 and 2018 EAVA on AVs. First, based on the
results of CONE 2019, this EAVA estimates what could be the overall direct economicimpact for the
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EU economy of additionalinvestmentin R&D resulting from a civil liability regime for Al.>>> Second,
based on the estimatesfromthe2018 EAVA on AVs, this EAVA estimates the broadereconomic value
that could be generated as a result of a reduction in accidents, environmental and health impacts
and impacts on users and additional tax revenues that could be generated as a result of the clear
liability framework. By combining the estimates fromthose twosteps it is possible to arrive atoverall
European added value assessment.

Table 25 — European added value assessment: Basicassumptions

. Assumed
Assumption Source
value

EU GDP in 2030 2020 European added value assessment on the
1845 European framework of ethical aspects of artificial

GDP, current prices (€ billion) intelligence, robotics and related technologies??

Share of four sectors (1) transport/ logistics

(excluding  autonomous  vehicles); (2)

household/consumer products; (3) hobby/ 13.5% Eurostat data [nama_10_a64]
entertainment and (4) medical in the overall

EU28 GVA

Share of direct economic impacts in the
overall economic impacts that result from 11%
liability rules

Own estimate, considering the distribution of 2018 EAVA
on AVs.

Source: Author's own work.

6.4.1. Economic benefits of acceleration of R&D level

The results and quantitative analysis of the CoNE 2019 indicate that common EU action on liability
and insurance is expected to foster producers' R&D activity and increase the speed of consumers'
uptake of essential emerging technologies such as Al and robotics. The higher level of R&D would
be triggered by the common EU approach to liability rules and insurance for Al. This common EU
approach would also facilitate more trust and confidence in the technologies by users. This would
lead to positive changes in productivity, employment, and investment, offering higher consumer
benefits via lower prices or tailored products, which then would translate into higher real
expenditure. Moreover, by adopting a common approach, the EU would potentially become more
attractive as an investment destination to overseas producers, who would thus intensify their
foreign direct investment (FDI) activity. In turn, this would strengthen EU producers' competitive
position on the world market vis-a-vis third countries developing similar technologies.

Overall, common EU action on liability could have a potential economicimpact in the range of
0.04 % additional GDP compared to the baseline scenario. Those results seem to be very modest.
This is explained by the narrow scopeof the 2019 CoNE study. The scope of the quantitative analysis
was limited in two ways. First it focused only on four economic markets including: (1)
transport/logistics (but excluding autonomous vehicles); (2) household/consumer products; (3)
hobby/entertainment and (4) medical. Second in estimating the economicimpacts, the main focus
was on R&D spending (or increase in spending) for the overall economy. Moreover, the economic
impacts have been measured in terms of acceleration of action by one year, in other words, the
acceleration of level of R&D activity from 2031 to 2030.

222 (learly this is a very rough estimation. The two studies provide only very limited and yet very partial estimates of
European added value, and thus cannot be considered as representative for the total added value of the European
economy. A more detailed, sector specific analysis isnecessary to provide more accurate data.

223 See methodological annex to the 2020 European added value assessment on the European framework of ethical
aspects of artificial intelligence, robotics and related technologies for the approach to calculating EU GDP in 2030 in
current prices.
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In order to better contextualise the results of CONE 2019 and estimate the potential overallimpact
of the EU's common approach to liability rules and insurance on the level of R&D, this EAVA
estimates the relative size of the four economic markets analysed in CONE 2019 in the overall EU
economy. To do thisit usesthe sameNACE codes usedfor each specificeconomic market asin CoNE

2019.

Table 26 presents EU 28 gross value added (GVA) as a generic categorisation of the economy by
economic sectors by NACE category.?* Table 27 provides more detailed categorisation, using
specific codes used in CoONE 2019.%%

Table 26 — EU28 gross value added (GVA) by NACE category, current prices, € million,2017

NACE category | NACE category name CoNE category
code

M_N

0,J,P,K I Aand
other

TOTAL

Industry and construction

Professional, scientific and
technical activities;
administrative and
support service activities

Wholesale and retail trade;
repair of motor vehicles
and motorcycles

Real estate activities

Human health and social
work activities

Transportation and
storage

Arts, entertainment and
recreation

Activities of households as
employers;
undifferentiated goods-
and  services-producing
activities of households for
ownuse

Other economic activities

Total — all NACE activities

Medical

Transport

Hobby/entertainment

Household/transport

Source: EPRS/Giulio Sabbati, based on Eurostat data.

224 Data source: Eurostat, dataset [nama_10_a64].

225 Data source: Eurostat, dataset [nama_10_a64].

3381072
1563834

1550103

1547 141

1017587

670017

191573

49752

3800393

13771472

24.6%
11.4%

11.3%

11.2%

7.4%

4.9%

1.4%

0.4%

27.6%

100.0%
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Table 27 - EU28 gross value added (GVA) by NACE category used in 2019 CoNE, current
prices,€ million, 2017

NACE
category NACE category name EAVA categories €million Share
code
Computer programming, consultancy, sz, e selhelds,
J62_J63 . . . PR " hobby/entertainment, 359248 2.6%
and information service activities .
medical
Manufacture of computer, electronicand Transport, hoqseholds,
C26 . hobby/entertainment,
optical products .
medical
H49 Lgnd‘ transport and transport via Transport 304141 22%
pipelines
H52 Warehousmg and support activities for Transport 232691 1.7%
transportation
H53 Postal and courier activities Transport 58241 0.4%
Q86 Human health activities Medical 699003 5.1%
Q87 Q88 Res.|<?|gnt|al.care activitiesand sgaalwork Medical 318584 23%
activities without accommodation
C31.C32 Manufacturg of  furniture; other Medical
manufacturing
c27 Manufacture of electrical equipment Households 101458 0.7%
Activities of households as employers;
T undlffe.rentlate.d. goods- and services Transport 49752 0.4%
producing activities of households for
own use
Creative, arts and entertainment
Rog-Rgy  2ctivities; libraries, archives, museums | /0 e tainment 110909 0.8%
and other cultural activities; gambling
and betting activities
RO3 Sports activities and amusement and Hobby/entertainment 80664 0.6%

recreation activities

TOTAL Total — all NACE activities 13771472 100.0%
Source: EPRS/Giulio Sabbati, based on Eurostat data.

Similarly Table 28 presents EU28 employment by NACE categoryas a generic categorisation of the
economy by economic sectorby NACE category.”* Table 29 provides more detailed categorisation,
using the specific codes used in CoONE 2019.%

226 Data source: Eurostat, dataset [nama_10_a64_e].
227 Data source: Eurostat, dataset [nama_10_a64_e].
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Table 28 - EU employment 28 by NACE category, thousand persons, 2017

NACE
category

code

O, JPKILA
and other

TOTAL

NACE category name

Industry and construction

Professional, scientific and technical activities; administrative and

support service activities

Wholesale and retail trade; repair of motor
vehicles and motorcycles

Real estate activities

Human health and social work activities
Transportation and storage

Arts, entertainment and recreation
Activities of households as employers;
undifferentiated goods- and services-
producing activities of households for own
use

Other economic activities

Total -all NACE activities

Source: EPRS/Giulio Sabbati, based on the Eurostat data.

EAVA categories

51039 21.6%

30.552 130%

34247 14.5%

2579 1.1%

Medical 24957 10.6%

Transport 12002 5.1%

Hobby/ 4230 1.8%

entertainment

Transport/ o

Households e 1%

72648 30.8%

235900 100.0%

Table 29 - EU Employment 28 by NACE category as applied in CoNE 2019 on liability,
thousand persons, 2017

NACE
category
(oY [

J62_J63

C26

H49

H52

H53
Q86

Q87_Q88

C31_C32

c27

NACE category name

Computer programming, consultancy,

EAVA categories

Transport, households,

. . . L hobby/entertainment, 4389 1.9%

and information service activities .

medical

. Transport, households,

Manufagture of computer, electronic e 1171 0.5%
and optical products .

medical
L:.:md' transport and transport via Transport 6590 2.8%
pipelines
Warehousmg and support activities for Transport 3021 1.3%
transportation
Postal and courier activities Transport 1749 0.7%
Human health activities Medical 14293 6.1%
Re5|denF|qI care. activities and soqal Medical 10664 4.5%
work activities without accommodation
Manufacturg of  furniture; other Medical 2199 0.9%
manufacturing
Manufacture of electrical equipment Households 1546 0.7%
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Activities of households as employers;
undifferentiated goods- and services-

0,
U producing activities of households for onelialies BE =
own use
Creative, arts and entertainment
R90-R92 activities; libraries, arc.hl.v-es,' museums Hobby/entertainment 2275 1.0%
and other cultural activities; gambling
and betting activities
R93 2peliE AERMINES AT EILESMEND S8 | e o et o 1955 0.8%
recreation activities
TOTAL Total - all NACE activities 235900 100.0%

Source: EPRS/Giulio Sabbati, based on the Eurostat data.

Based on the fourtables above, it may be estimated thatoverall share of the fouranalysed economic
markets is 13.5% as a share of EUGVA and 18.7% as share of EU employment.

Table 30 — Overall share of four marketsin total EU GVA

Share of EU GVA Share of EU employment

Transport / logistics (not autonomous

vehicles) 4.3% 4.8%
Medical 7.4% 10.6%
Hobby / entertainment 1.4% 1.8%
Household /consumer products 0.4% 1.5%
Total 13.5% 18.7%

Source: Author.

Theresults of the 2019 CoNE arerepresented as a % changein GDP and employment in relation to
the baseline scenario. The results are not expressed in absolute numbers. Based on the data and
methodologyfor calculationapplied in the 2020 Europeanadded valueof the European framework
of ethical aspects of artificialintelligence, robotics and related technologies, EU GDP could increase
by up to approximately €18.45 trillion by 2030. In terms of the scenario-based analysis of CONE 2019,
this estimate can be considered as a baseline value of EU GDP. Accordingly, the potential added
value from EU common action on civil liability applicable to robotics and Alin the four economic
markets analysedin CoNE 2019 would generate approximately €7.4 billion. This number represents
a 0.04 % GDP increase estimated in CONE 2019.

The four sectors analysed in CoNE 2019 represent 13.5% of EU 28 GVA. Accordingly, the overall
economic benefits for the whole EU economy of EU common action on liability and insurance
that will potentially result from an acceleration of R&D levels could be in the range of
€54.8 billion.?

228 This assessment representsa very rough approximation and probably representsa lower boundary of the possible
economic benefits. This assessment is based on the expected benefits estimated on four economic markets. Other
markets are likely to have other economic dynamics that are sector specific. Therefore, this estimate should be
considered as a very preliminary proxy, rather than an exact and fully representative quantitative assessment.
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6.4.2. Economic benefits of reduced accidents, health and environmental
impacts, tax revenues and user impacts

Chapter 2discussed the economicand social function of the liability rules. One of the main aims of
the liability rules is to reduce risky behaviour and as a result the number accidents, as well as
negative health and environmental impacts. The 2018 EAVA on AVs provides a very detailed
economicassessment of the various types of impact that could be triggered by common EU action
on liability and insurance across. The spectrum of impacts goes considerably beyond direct
economic impacts. Table 31 below, based on the results of the 2018 EAVA on AVs, represents the
relative size of various consumer impacts in the overall estimation of the economic benefit that
could be generated as aresult of common EU action on liability and insurance.

Table 31 - Distribution of economicimpacts of liability rules (per category of impact)

Consumerimpacts (€ billion) Original estimation (€ billion)

Transport userimpacts 116.53 78.66
Health impacts -1.99 -1.34
External accident costimpacts 2.34 1.58
!External environmental cost 8.60 5.80
impacts

Tax revenue 6.57 4.43
Wider economicimpacts 16.11 10.87
Total 148.15 100.00

Source: Author,based onthe 2018 EAVA on AVs.

This in-depth analysis suggests thatdirect economicimpacts, in the overall cost-benefit analysis of
the expected impacts from common EU action on liability and insurance, constitute about 11 %.

While each economicsector hasits own specific distributionand dynamics, based onthe 2018 EAVA
on AVs distribution thisEAVA assumesthat the direct economic benefits of the acceleration of R&RD
in Al and robotics, represent approximately 11 % of the overall economic benefits that may be
generated by common EU action on liability and insurance. This is in line with the expectations in
the economicliterature discussed in Chapter4, which assume that liability rules have an impact not
only on R&D and investment but also on the reduction of risks relatingto accidents, environmental
and health impacts and user impacts. Based on this assumption, a rough estimation of the added
value for the whole EU economy could be in the range of €498.3 billion.
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7. Conclusions

The findings of this European added value assessment suggest that revision of the EU civil liability
regime for artificial intelligence systems would likely generate substantial economic and social
added value. Quantitative assessment of added value at the current stage of technologicl
development of Alis inconclusive. The current analysis preliminarily suggests thatthe added value
of EU action on liability could generate €54.8 billion by 2030 for the EU economy, in terms of
acceleration of the level of R&D in Al, and in the range of €498.3 billion if other impacts, including
reductions of accidents, health and environmental impacts and user impacts are also taken into
consideration.

The clear and coherent systemofan EU civil liability regime for Al has the potentialto reduce risks
and increase safety, decrease legal uncertainty and related legal and litigation costs, and enhance
consumer rights and trust. Those elements together could facilitate the faster and arguably safer
uptake and diffusion of Al. Member States have not yet adopted specific legislation related to the
regulation of liability for Al, with some exceptions relating to drones, autonomous vehicles and
medical Al applications. Thus, timely actionat EU level would reduce regulatory fragmentation and
costs for producersof Al, while also helping toensure a highlevel of protection forfundamental and
consumer rightsinthe EU.

Common EU action on the regulation of liability of Alis necessary because the application of current
EU secondary law on liability to Alwould likely be insufficient and likely provide an insufficient level
of protection, both in relation to the areas already covered by EU law (i.e. defective products) and
even more soinrelation tothenew risks thatare not coveredby EU law, that are particularly relevant
in relationto Al.

Furthermore, the review of thenational liability regimes of 19 Member States, discussed in Chapter4
and included in full in Annexland Annex|l, indicate a great divergence among Member States in
terms of determination of what is a 'dangerous thing' and 'dangerous activity'. Also national rules
and case law in relation to liability for animals and vicarious liability diverge. As currently there are
no specific rules on the liability of Al systems, at either national or EU levels, national liability rules
provide guidance on how liability claims could potentially be settled and whether damages
resulting from Al systems could potentially fallinto any of the current national categories for strict
liability or rather a generalfault-based liability rules would apply.

The analysis in Chapter 4, focused specifically on exceptions to the fault-based liability currently
provided for in national law and court practice. Strict, or no-fault liability, as an exception to a
general liability rule, covers situations when an affected party could recoverdamage withouta need
to establish a fault of the party who initially caused the damage. This, significantly simplifies recovery
of thedamage. Those situations thatfallunder strict liability provisions are limited and commonly
cover liability claims resulting from use of a specific (dangerous) thing, dangerous activity, action of
ananimaloraction ofaminor oran employee. The current policy debatesrelatingto the liability of
Al systems discuss whether and in what specific situations damages from Al systems should
potentially also be covered by the provisions providingexceptions to fault-based liability.

Based on this comparative legal analysis, Member States are classified into three groups. This
classification takes into consideration flexibility of national legislation to possibly adjust through
interpretation and potentially internalise possible new situations relating to claims for damages
from Alsystems. Thefirst groupincludes Member States thatinclude provisionsin their national law
that provide either a general clause or non-exhaustive list of situations that might fall within the
scope of strict liability rules exceptionsrelating to things, activities, animals or vicarious liability. This
group of Member States is likely to be more flexible to the new situations and cases relating to claims
for damages connected with Al systems. The second group of Member States has stricter rules on
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the situations that fall within the scope of strict liability exceptions. Finally, a third group has very
narrowly defined situations thatfall within the scope of strict liability or does not provide for strict
liability exceptions in some cases where other Member States do.

This comparative analysis of nationallawalso indicates that, in the absence of common EU action,
itis very likely that verydivergent practices and interpretations might emerge in the Member States,
potentially leading in some situations to obstacles to the functioning of the internal market. The
comparative overview of national law also provides an interesting analysis of possible regulatory
solutions, in terms of definitions or standards of assessment relating to the determination of, for
example, what is considered to be 'dangerous' and under what conditions. Applying strict liability
principles to Al systems, by analogy to damage caused by animals, provides an avenue to distinguish
between types of Al system based on their level of danger and limit strict liability to specific types
ofdamage attributabletoan animal. Allin all, in searching for an effective and workable solution for
a common approach to civil liability for Al systems, national provisions on strict liability for animals
provide an interesting basis for discussion.

Following an analysis of the PLD and nationallaw, Chapter 6 provides a quantitative assessment of
the European added value of taking common EU action on liability and insurance for Al. This
quantitative Europeanadded value assessment adopts a two-step analytical model. First, based on
the available data on the impact of common EU action on liability on the level of R&D the study
estimates the overalleconomicimpact. Second, it looks at wider economicimpacts, resulting from
reduced accidents, health and environmental impacts, tax revenues and user impacts for the EU
economy.

The European Parliament, the European Commission's expert group and theEuropean Commission
itself seem to agree that there is a need to adapt the PLD to the challenges of the new technologies.
The exact scope and the design of the new liability framework remains contested. Member States
areturningincreasing attention tothe regulation of civil liability of Alsystems. A number of national
Al programmes specifically address issues relating to liability. Therefore, it is very likely that in the
next couple of years anumberof nationallegislative initiatives will emerge. With the wider diffusion
and uptake of Al systems, in the absence of a common EU approach on the liability of Al, Member
States will be increasingly pressured toadopt national solutions. The ability to calculate liability risks
is crucial for any producer, especially for innovative products like Al systems. Therefore, the
fragmentation and uncertaintyrelated tothe liability provisions applicable across EU Member States
that may emerge in the absence of a common EU approach could provide negative incentives for
innovation and the diffusion of Al systemsand contributeto excessive costsfor consumers.
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carried out by the EPRS in the context of the legislative initiative report of
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and the United Kingdom. Each report deals with the applicable legal
provisions and any existing legislative proposalsand planned strategiesin
the Member State at the time of writing. They have the same structure,
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Executive summary

The European Parliament’s Directorate for Legislative Acts (EP lawyer-linguists) have prepared this
comparative studyof national rules on non-contractual liability, annexed to the European Added Value
Assessment carried outby the EPRS in the context of the legislative initiative report of the JURI committee
with recommendations to the Commission on a civil liability regime for artificial intelligence (Al).

In relation to the assessment of regulatory gaps in the Union, this study presentsthe regulatory situation
in separate reportson 18 Member States and the United Kingdom. The first part of each report sets out
specific national rules on Al, such as on (semi-)autonomous (testing) vehicles and drones, legislative
proposals on Al,includingany proposals relating tonon-contractual liability as well as national strategies
or policy initiatives in this field. Each report deals with the applicable legal provisions and any existing
legislative proposals and planned strategies in the Member State at the time of writing.

The second part of each report addresses the general rules on non-contractual liability in the Member
State concerned. Each report contains a thorough analysis of fault-based liability, covering its main
aspects: the persons liable (tortfeasors), the requirements for a finding of liability (damage, tort, causal
link, fault...), the burden of proof, the standard of proof and the types of damage covered (including
damnum emergens and lucrum cessans, and material and non-material damage). Each report also
addresses jointand several liability. It then presents the rules on strict liability for tangible or intangible
things, including (strict) liability for damageinvolving motor vehicles, dangerous activities and animals,
as well as vicarious liability.

Eachreport has the same structure, based on a common questionnaire. The authors have adapted their
answers to the specificities of theirlegal systems and, as appropriate, have emphasised particular aspects
of civil liability in the Member State concerned. In addition, some authors have suggested how non-
contractualliability could apply to Al.

Links to nationallegislation, case-law and other background material, as well as translations,are provided
where possible.
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STRUCTUREOF THEQUESTIONNAIRE

1.

Specificrules, legislative proposals or strategies

(@) Arethereany specificrules on artificial intelligence, in particular on non-contractual liability
for damage caused by artificial intelligence?

(b)  Arethereany legislative proposals on artificial intelligence, in particular on non-contractual
liability for damage caused by artificial intelligence?

()  Arethereany nationalstrategiesor policy initiatives on artificialintelligence, in particularon
non-contractual liability for damage caused by artificial intelligence?

General rules

(@) Whatarethegeneralrules on fault-based liability?
(b)  No-fault liability (strict liability/risk-based liability)

(i) Is there strict liability for ‘things? If so, does it cover intangible things (such as
software/Al)?

(i)  Please briefly describe the liability regime applicable to cars in your jurisdiction.
(i)  Dangerous activities
(iv) Liability for the keeping of animals

(v)  Vicarious liability (parent, teacher, employer etc.)
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| Belgium: non-contractual liability and artificial intelligence

‘ 1. SPECIFIC RULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(@) Are there any specific rules on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Autonomous vehicles

The Belgian road trafficlegislation has notbeen adaptedto trafficthatincludes autonomous vehicles.However, Article 59/1 of the Road Code provides
that the road traffic ministeror his or herdelegate may, by way of exception,grant derogations fromthe Road Code for test vehicles used in the context
of the experimental use of automatedvehicles, subject to conditions anda time-limit to be determined.

Drones

A Royal Decree of 10 April 2016 regulates the use of remotely pilotedaircraftsystems (drones) in Belgian airspace (Koninklijk besluit van 10 april 2016 met
betrekking tot het gebruik van op afstand bestuurde luchtvaartuigen in het Belgisch luchtruim). This decree contains obligations regarding pilot training,
droneregistration and maintenance requirements, incident and accident reports, and mandatory insurance.

Article 1(4) defines aremotely piloted aircraft (RPA) as anunmanned aircraft with a maximum take-off mass of noless than 150 kg, piloted froma ground
control station.

Articles 81 to 85 regulate the duties and responsibilities of the RPA pilot. Article 82 provides that the RPA pilot is responsible for the use of the RPA
system during the flight time.

Article 96 establishes that the RPA pilot or anyone involved in the RPAS operations should immediately notify any incident or accident that occurred
during the use of the RPA to the Civil Aviation Authority of the Federal Public Service Mobility and Transport (Directoraat-generaal Luchtvaart van de
Federale Overheidsdienst Mobiliteit en Vervoer) and to the Air Accident Investigation Unit.

Article 97 requires RPA operators for the purposeof professional or commercial activities to hold third-party insurance covering civil liability for physical
and materialdamage.

(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Atthetime of writing, there are no legislative proposals on non-contractual liability for damage caused by artificialintelligence.
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(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

On 25 March 2019, the Belgian Senate published an information report on the necessary cooperation between the federal state and the federated
entities on the impact, opportunities, possibilities and risks of the digital smartsociety. The report contains some suggestions on non-contractual liability
for damage caused by artificial intelligence (pp. 21-25). It highlights the urgent need fora legislative framework, preferably at international/Unionlevel
andstresses thatthereis currently a legal deficit because thereis hardly any legislation on liability in this context. The report also invites the European
Commission to consideran update of the legal frameworkon liability as regards Al.

‘ 2. GENERAL RULES

(@) What are the general rules on fault-based liability?

Articles 1382 to 1386bis of the Belgian Civil Code (CC) (NL version) (ER version) set out the principles of common Belgian tort law. The basicruleis that
a person is required to compensate for all the losses caused by his or her fault (Article 1382 CC) or by his or her negligence (Article 1383 CC). Liability
requires afault,aloss and a causal link between them.

Fault can bean infringement of any statutoryrule or of a duty of care. The criterion is that one should act as bonus pater familias: as a normally careful
person would have acted in the same circumstances.

A causal link is established if the invoked act was necessary (conditio sine qua non) in the circumstances for the damage to have occurred, even if the
damage was not a normal or foreseeable consequence of the act (doctrine of the equivalence of conditions; equivalentieleer; e.g., Cass. 24 June 1977,
Arr.Cass. 1977,1101).

The burden of proofis in principle on the claimant. Article 870 of the Judicial Code provides: “In legal proceedings, each party must submit evidence of
thefacts thatit alleges.” This implies that the victim has to prove the fault, the damage and the causal link.

The standard of proofis legal certainty and not 100 % certainty (e.g., Court of Appeal Liege 20 June 2013, RGAR 2014, 15036: "la certitude judiciaire n'est
pas une certitude absolue"). The court appreciates the evidence on a case-by-case basis and must be convinced that the allegations are proven by
consistent elementsthatpointin the same direction.

Under tort law, the tortfeasoris liable in damages for all the losses suffered by the victim in accordance with the principle of full compensation (Artide
1382 CG; e.g., Cass. 18 November 2011, no. C.09.0521.F), including the loss of opportunity (Cass. 14 December 2017, AR C.16.0296.N), mitigation costs
(Cass.22 March 1985, Pas. 1985, 1, 1011) and non-pecuniary losses (Cass. 17 March 1881, Pas. 1881, |, 163).

The principle of full compensation implies that damagesshould place the victim in the position in which he or she would have been had the tort not
been committed. Save for loss caused by persons with a mentalillness (Article 1386bis CC) and for loss resulting from a failure to comply with the duty
to mitigate (Cass. 7 February 1946, Pas. 1946, |, 53), the judge has no power to moderate the damages. The damages can, however, be reduced in
proportion to the victim’s contributory negligence (Cass. 7 November 1990, Arr.Cass. 1990-91, 280).

76


https://www.senate.be/www/?MItabObj=pdf&MIcolObj=pdf&MInamObj=pdfid&MItypeObj=application/pdf&MIvalObj=100664119
http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=nl&la=N&cn=1804032133&table_name=wet
http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&cn=1804032133&table_name=loi
https://bib.kuleuven.be/rbib/collectie/online-tijdschriften/cassatie/1977/6.pdf
https://bib.kuleuven.be/rbib/collectie/online-tijdschriften/cassatie/1977/6.pdf
http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=nl&la=N&cn=1967101004&table_name=wet
http://jure.juridat.just.fgov.be/pdfapp/download_blob?idpdf=F-20111118-4
http://jure.juridat.just.fgov.be/pdfapp/download_blob?idpdf=N-20171214-5
https://bib.kuleuven.be/rbib/collectie/online-tijdschriften/cassatie/1985/3.pdf
https://archive.org/stream/pasicrisiebelge12cassgoog#page/n9/mode/2up/search/dommage
https://bib.kuleuven.be/rbib/collectie/online-tijdschriften/cassatie/1946/1.pdf
https://bib.kuleuven.be/rbib/collectie/online-tijdschriften/cassatie/1990/11.pdf

Annex |: Comparative study on national rules concerning non-contractual liability, including withregardto Al

If it is impossible to evaluate a loss in concreto (such as for loss of opportunity and non-pecuniary loss), the judge can evaluate such a loss ex aequo et
bono (Cass.22 November 1972, Arr.Cass. 1973, 297). Indicative Tables provide guidelines for measuring such losses.

Under contract law, the debtor is required to compensate the creditor for actual loss and loss of profits (Article 1149 CC), and also for non-pecuniary
loss. Damages should place the creditor, as far as possible, in the same position as he or she would have been had the contract been performed (Cass.
26 January 2007, Pas. 2007, 183). Savein the case of clauses providing for liquidated damages (Article 1153 CC and Article 1231 CC), the judge has no
power to moderate those damages.

The classical limits, contained in the Articles 1150 and 1151 CC, according to which unforeseeable and indirect losses cannotbe recovered, have been
hollowed out by the Supreme Court (Cass. 23 February 1928, Pas. 1928, I, 85 and Cass. 24 June 1977, Arr.Cass. 1977, 1101).

Article 1202 CC provides that joint and several liability is never presumed and can only be established if it is expressly established in a contract or by
virtue ofalegal provision (asin Article 3:71 of Companies and Associations Code).

The Supreme Court (Hof van Cassatie), however, also introduced joint and several liability for multiple tortfeasors who knowingly and willingly commit
a common fault (Cass. 15 February 1974, Pas. 1974, 1, 632).

(b) No-faultliability (strict liability/risk-based liability)

(i) Is there strict liability for ‘things’? If so, does it cover intangible things (such as software/Al)?

Article 1384(1) of the Belgian Civil Code (CC) imposes strict liability for damage caused by a defective thing (chose vicieuse or gebrekkige zaak). A defect
is defined as an abnormal characteristic or state of a thing, implying that the thing deviates from the normal model (e.g., Cass. 13 March 2015,
C.14.0284.N). Liability rests on the person who has the thing in his or her guard, which requires that he or she has factual control over the thing. The
keeper or custodian (gardien or bewaarder) is not necessarily the owner and s liable irrespective of whether he or she has committed any fault.

Some academic writers read in a ruling of the Supreme Court (Cass. 21 April 1972, Pas. 1972, |, 789) that this liability applies only to material things.
Article 1384(1) CC caniin any case be applied to objects that are composed of several partsto make the object function.
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(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

Liability for damage caused by carsis regulated by the law of 21 November 1989 on the compulsory liability insurance in respect of motor vehicles (Wet
betreffende de verplichte aansprakelijkheidsverzekering inzake motorrijtuigen).
This law grants compensation to any victim who is nota driver of a motorvehicle involved in the accident(such as pedestrians, cyclists and passengers).

The victim has a direct claim against theinsurer of any motorvehicle involved in the accident. This compensation regime is not fault-based. The insurer
is obliged to pay compensation, even where the insured personwas not at fault.

It is not required that the vehicle has caused the accident. It is sufficient that it played a role in the totality of the accident. The only exception is where
a victim over fourteen years old intentionally causes the injury (e.g., suicide or self-mutilation). After compensating the victim, the insurer has full
recourse againstthe person who s liable for the accident or against thatperson’s insurer (subrogation).

(iii) Dangerous activities

Thereis a proposal of 30 September 2017 for a general provision onstrict liability of an operator (exploitant) of a specific and seriously dangerous activity
(Articles 5.190-5.196 of the draft legislation: Avant-projet de loi portant insertion des dispositions relatives a la responsabilité extracontractuelle dans le
nouveau Code civil (NCC)).

This proposal providesfor a presumptionof a causal link (Article 5.194 NCC) and for grounds of exoneration (Article 5.195 NCC), and specifies the types
of damage recoverable (Article 5.196 NCC: only physical damage).

(iv) Liability forthe keeping of animals

Article 1385 of the Belgian Civil Code provides for strict liability for damage caused by an animal: The owner oruserof an animalis liable for the damage
caused by the animal, whether the animal was in the owner’s or the user's custody or had strayed or escaped when the damageoccurred.

It is sufficient that the damage was caused by the animal. Contraryto the ruleson liability for things, where a defect is required, there is no requirement
ofany abnormalbehaviour on the partofthe animal.
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(v) Vicarious liability (parent, teacher, employer etc.)

Article 1384 of the Belgian Civil Code (CC) contains the basic rules on vicarious liability. There are three types of vicarious liability in Belgian law:

(1) parents for their children(§ 2): parents are presumedto have committed the faults of their children and to have caused the damage, butcan escape
liability if they prove no to have committed anyfault in supervision or education;

(2) masters for their servants (§ 3): strict liability, with no defence;

(3) teachers and craftspeople for their students or trainees during the time they are under supervision (§ 4): teachers can escape liability by proving
that they exercised the requisite care in supervisionand therefore were not at fault.

According to the Belgian Supreme Court, Article 1384 CC does not contain a general rule of vicarious liability of persons in charge of or supervising

another person. The samerulingspecified that thelist of situations of vicarious liability is exhaustive (Cass. 19 June 1997, Arr.Cass. 1997, 670).

Author and date of completion: Brecht VERKEMPINCK
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I Bulgaria: non-contractual liability and artificial intelligence

‘ 1. SPECIFICRULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(a) Are there any specific rules on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Drones

To date, there is no specific Bulgarian legal act that regulates the use of unmanned aircraft. However, Article 13(5) of Decree No 2 of the Minister of
transporton flights rules of 10 March 1999 requires written authorisation from the General Directorate for Civil Aviation to fly such aircraft in reserved
airspace. An operator performing a flight withoutsuch an authorisationand anyone permitting sucha flight is subject to a fine (Article 143(1)(20) of the
Bulgarian Civil Aviation Act).

Thelegislation does not providefor a definition of unmanned aircraft or any specific provisionson civil liability. Without any s pecific provisions regarding
liability, the general provisions on tortious liability (Articles 45 to 54 of the Bulgarian Law on Obligationsand Contracts) apply.

(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Atthetime of writing, there are no legislative proposals on non-contractual liability for damage caused by artificialintelligence.

(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

While there are no national strategies in regard to civil liability for Al, the official strategic document of the government, entitled "Digital Bulgaria 2025",
mentions artificial intelligence as one of its objectives, namely as a follow-up to the European Commission's initiative in the sphere of Al. One of the
objectives of this national numerical programme (Objective 5 - Digitalisation of Bulgarianindustrial sectorsand services related to them) would include
as sub-objectives: (i) the widespread use of chatbots and (ii) the development of third-generation pilot electronic services which use machine learning
in order to predict behaviourwhich should serve interactions with citizens and business.
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‘ 2. GENERAL RULES

(a) What are the general rules on fault-based liability?

General principles

Fault-based liability is regulated in Article 45 of the Bulgarian Law on Obligations and Contracts (LOC) (EN version) which provides: “Every person is
required to redress the damage he or she has, with fault caused to another person”. According to established case-law this type of liability requires the
following: (1) a human act or omission, or human behavior; (2) unlawfulness (Supreme Court of Cassation, decision No 177 of 25.10.2016); (3) fault -
presumption of fault (Art.45 (2) LOC) which does not distinguish between intentional fault and negligence; (4) damage; (5) a causal link between the
defendant’s action and the harm.

Only legally capable natural persons are liable for damages underthe general clause for fault-based liability (Ruling of the Supreme Court of Cassation
No 7/59 of 30.12.1959).

Burden and standard of proof

The general rule in civil procedure is that each party must prove the facts on which it bases its claims or objections (Article 154(1) of the Code of Civil
procedure). According toestablished case-law the existence of casual link between the defendant’s action and the harmmust be proved by the claimant
(Supreme Court of Cassation, decision No 228 of 19.01.2016).

The tortfeasor must prove the absence of fault (presumption of fault- Article 45(2) LOC: If the victim claims that itis a certain type of fault - for example
intentionalfault, thenitis for the victim to proveit (i.e. possible reversal of the burden of proof).

There are no specific rules in Bulgarian legislation on the standard of proof. Article 12 of the Code of Civil Procedure provides that the judge must use
his or her discretion. However, there is specific case-law regarding the degree of proof of the probability of occurrence of the loss of profits (e.g., Supreme
Court of cassation No 63 0f 30.11.2016). The assumption thatthe victim would have otherwise benefited should be proved beyond doubt and notonly
to a particular degree of probability.

Scope of compensation

All losses for damage which is the direct and immediate consequence of the harm caused are recoverable (Article 51 LOC). Damages arising from death,
physicalinjury or damage to property are recoverable, including those arising from non-material or moraldamage, such as distressand mental heatth.
The court determines damages on the basis of fairness (Article 52 LOC). Unlike contractual liability, where the compensation for loss of profits arises
directly from the law (Article 82, LOC), compensation for loss of profits in the case of fault-based liability is established by the case-law (e.g., Supreme
Court of Cassation, Decision No 297 of 09.02.2016). Sometimes future loss, such as the loss of future earnings, can be recovered.

Thereis no legislation or case-lawregarding pure economicloss.
In the case of contributory negligence on the part of the victim, the compensation may be reduced but cannotbe extinguished (Article 51(2) LOC).

Jointand several liability
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In the case of more than one tortfeasors liability is joint and several (Article 53 LOC). According to established case-law (Supreme Court of Cassation,
Decision No 123 of 19.06.2012) Article 122(1) LOC is applicable and each of the tortfeasors is liable for the whole amount (and not according to his or
her share of liability). The apportionment of compensation paid by the tortfeasors is providedfor in Article 127 LOC.

(b) No-faultliability (strict liability/risk-based liability)

(i) Is there strict liability for‘things’? If so, does it cover intangible things (such as software/Al)?

Article 50 Bulgarian Law on Obligationsand Contracts (LOC) (EN version) provides that liability for damage caused by a thing is a strict no-fault liability.
The owner is liable and the custodian is jointly and severally liable togetherwith the owner.

According to established case-law (Supreme courtof Cassation, Decision No 94 of 21.07.2011) this type of liability is for damage caused by the objectively
inherent properties or defectsof a thing. In the case of fault of a third person who is not the owner of the thing, the exclusive fault of the victim, or non-
compliance with instructions or common sense with regard to the use of the thing, liability is fault-based and the tortfeasor (under Article 45 LOC) or
thetortfeasor's principal (Article 49 LOC) is liable. The owner of the thing and the custodian of the thing are not liable under Article 50 LOCin the case
of force majeure (Ruling of the Plenary of the Supreme Court No 7 0f 30.12.1959).

According to the case-law (Ruling of the Plenary of the Supreme Court No 7 0f 30.12.1959), the employees and workersare notliable for damage caused
by things that have been given to them in relation to workthathas been assigned to them. Legal persons maybe liable in the cases of strict liability for
damage caused by things (established case-law).There is no legal definition of thing in Bulgarian legislation or case-law. Article 110 of the Law on
Property distinguishes between immovable property (like land, plants, buildings and other structures) and movable property (everything thatis not
immovable property, including energy). Legal doctrine considers thingsto be autonomous, material (tangible) objects.

(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

Liability for the ownership and the use of a car is governed by Article 477 of the Bulgarian Insurance Code (IC). Pursuant to Article 483(1) IC, the owner
ofthe car (natural or legal person) is obliged to hold a civil liability insurance, Pursuant to Article 477(2) IC, the insurance must cover theowner, user and
keeper of the car as well as every person who legally uses or drives the car.

For liability under theinsurance to arise, a causal link between the damage and the accident must be established (Article 477(1) IC).

Article 493 IC expressly provides for cases of fault-based liability and for cases of strict liability. The former arises for example where damage is caused
by the breakdown of the car or by a sudden deterioration of the health of the driver, or where a car is considered to be a thing under Article 50 of the
Bulgarian Law on Obligationsand Contracts (LOC) (EN version).

The liability of the insurer is functional, meaning that it depends on the liability of the insured person (according to established case-law, e.g. Decision
of the Supreme Court of Cassation No 136 of 15.10.2015, Trade college, 4th division). In the case of most accidents, liability is fault-based and the driver
is responsible under Article 45 LOCbut there are also cases of strict liability for damage caused by cars, such as in the case of an assignment of work or
ofthe owner or custodian of things (Article 49 or 50 LOC).
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The damage covered by the insurance is the direct and immediate pecuniary and non-pecuniary damage caused to the victim as a consequence of
physical injury or death, damage to a property, loss of profits and procedural and judicial costs (Article 493(1) IC). The victim can seek additional
compensation only for damages thatis not recovered from theinsurer. Theinsurer, in turn, can seek to recoup compensation paid from the negligent
driver or adriver who was not in possessionofa valid driving license during the accident (Article 500C).

(iii) Dangerous activities

Article 29 of the Bulgarian Law on the Protection of Agricultural Property (LPAP) provides for strict liability for damage caused by water, soil and air
pollution, presenting a danger to farm animals, birds and crops. The fault of the tortfeasor is not relevant. The tortfeasor is liable for all direct and
immediate damage caused by the polluting activity. Where the pollution is caused by citizens or organisations after they have adapted their activity
according toinstructions received from State authorities, only direct andforeseeable damage can be recovered (Article 30(2) LPAP).

(iv) Liability forthe keeping of animals

Article 50 of the Bulgarian Law on Obligations and Contracts (LOC) (EN version) provides that lability for damage caused by an animalis strict no-fault
based.Itis the owner of theanimalwho s liable. The owner remains liable where the animal has escaped or has gotlost. The custodian of the animal is
jointly and severally liable with the owner.

According to established case-law, legal persons can also be liable in cases of strict liability for damage caused by animals. Custody of an animal by a
legal person comprises surveillance, care and responsibility for the animal. It is not necessary that the animal has any specific qualities or that it is
specifically dangerous in order for the owner or the custodian to be liable under Article 50 LOC (Supreme Court of Cassation, Decision N° 249 of
24.09.2012). In the case of the proven fault of a third person who is not the owner of the thing, or where the victim brought the damage upon him or
herself, fault-based liability under Article 45 LOC applies.

Neither the owner nor the custodian is liable under Article 50 LOC in the case of force majeure (Ruling of the Plenary of the Supreme Court No 7 of
30.12.1959).

(v) Vicarious liability (parent, teacher, employer etc.)

Articles 47 to 49 of the Bulgarian Law on Obligationsand Contracts (LOC) (EN version) contain the basicrules on vicarious liability.

Article 47 provides for liability for damage caused by an incapacitated person (a personincapable of understanding or directing his or her actions). The
liability is borne by the personwith obligation tosupervisethe incapacitated person. The supervisor may avoid liability if he or she was notin a position
to prevent the occurrence of the damage.

Article 48 provides for liability for damage caused by minors. Liability is borne by their parents, adoptive parents or guardians in the case of children
under the age of 14. Those personsmay avoid liability if they were not able to prevent the occurrence of the damage.

Another type of vicariousliability is provided for in Article 49 LOC: liability of a person who has assignedwork to another.
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The principalis liable for the damage caused by the agent in two situations: where the damage is caused during the performance of or in connection
with the work assigned.

According to established case-law (following the seminal ruling of the Plenary of the Supreme Court No 9 of 28.12.1966), the agent must have acted
negligently, while any fault on the partofthe principal s irrelevant. The liability of the principalis secondary and cannotreplace the liability of the direct
tortfeasor(theagent).

According to the same case-law, the damage is considered to have been caused during the performance of theworkassigned when the acts oromissions
of the agent themselves constitute the work assigned. In the case of a labour contract, the performance of the work assigned does not need to have
taken place during working hours.

The damageis considered to have been caused in connection with the workwhere the agentdoes not performthe workitself but performstasks, such
as preparatory or facilitatingtasks, that are directly linked to the work.

Damage may also be caused by theinaction of the agent, such as by the non-fulfiiment of certain legal obligations, technical rules or general rules for
the performance of the work.

Itis no defence on the part of the principal that the agent did notcomply with the principal’sinstructions givenor the commonrulesfor the performance
oftheassigned work.

Author and date of completion: Deliana KASAVETOVA.
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Il Croatia: non-contractual liability and artificial intelligence

‘ 1. SPECIFICRULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(a) Are there any specific rules on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

To date thereis no Croatian legislation thatregulates anyaspect of non-contractual liability for damage for artificial intelligence.

Drones

Therequirementsfor the safe use of dronesand forthe personsinvolved in their operation is regulated by the Ordinance on unmanned aircraft systems
(Official gazette 104/2018), however without any specific provisions regarding liability, which leads to the conclusion that the general provisions of
Croatian Civil Obligation Act on tortious liability apply (Official gazette 35/2005, 41/2008, 125/2011, 78/2015, 29/2018, unofficial English translation).

In Article 2, the Ordinance on unmanned aircraft systems defines an unmanned aircraft as “aircraft used for flights without a pilot on board that is
remotely controlled or programmed and autonomous” (point (1) and an unmanned aircraft system as “system that consists of an unmanned aircraft
and other equipment, software or accessorythat is necessary to control it remotely” (point (21)).

(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Atthetime of writing, there are no legislative proposals on non-contractual liability for damage caused by artificialintelligence.

(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

A national strategyon Alis expected to be published later in 2020.
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‘ 2. GENERAL RULES

(a) What are the general rules on fault-based liability?

The generalruleis fault-based liability with a presumption of fault- liability for damage rests on the person who has causeddamage (the tortfeasor who
has mentaland legal capacity),unlessthat person can show he or she was not atfault.Article 1045(1) of the Croatian Civil Obligation Act (COA) (unofficial
EN version) provides that “A person who has caused damage to anotherpersonshall compensate for this damage, unless he or she can show that the
damagedid not occur as a result of that person’s fault.”. Fault is defined in Article 1049 COA in the following terms "Fault shall exist where a tortfeasor
has caused damage intentionally or by negligence.” For the purpose of Article 1045(1) COA, negligence is presumed and sufficient as such (Artide
1045(2): “Lack of duty of care shallbe presumed.”).

The burden of proofis on the victim (actori incumbit probatio).

The standard of proof is twofold: with regard to the legal arguments, they must be proved to a degree of certainty, whereas for procedural matters
probability suffices.

Damage for which a tortfeasormay be held liable includes material damage (damnum emergens), loss of profits (lucrum cessans) and a violation of privacy
rights (non-material damage) (Article 1046 COA).

In the case of several perpetrators, they will be jointly liable (Article 1107(1) COA). Joint liability also applies in the case of a tortfeasorand a person who
assisted or attempted to conceal the tort (Article 1107(2) COA). Independent perpetratorsare also jointly liable when their share of liability for damage

cannot be established (Article 1107(3) COA). Joint liability also applies when thereis no doubt that one of two or more connected personscaused the
damage butitis impossible to determine the tortfeasor (Article 1107(4) COA).

(b) No-faultliability (strict liability/risk-based liability)

(i) Is there strict liability for ‘things’? If so, does it cover intangible things (such as software/Al)?

Strict liability is provided for in Article 1045(3) of the Croatian Civil Obligation Act (COA) (unofficial EN version) with regard to dangerous things and
activities as an exception to the general rule of fault liability of tortfeasor with presumed fault. The tortfeasor, who had caused damage to another with
a thing or by an activity that represents an increased source of danger for the environment, is liable regardless of fault (Article 1045(3) COA: “Where
damageresults from thingsor activities representingan enhanced source of danger to the environment liability shall be imposed regardless of fault.”
In such a case causation is presumed (Article 1063 COA: “Damage caused by a dangerous thing or a dangerous activity shall be considered to have
resulted from that thingor activity, unlessit is shown that the thing or activity did not cause the damage.”). See also point (iii) below.
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(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

Liability for damage caused by a moving motor vehicle is regulated by the Croatian Civil Obligation Act (COA) (unofficial EN version) in the section of
“Liability for damage caused by a dangerous thing or activity” (Articles 1063 to 1072, in particular in Articles 1068 to 1072 COA). Liability is strict and
causationis presumed. The ownerof the vehicle s liable for the damagethathad occurredto third persons (Article 1069(1) COA). However, if the vehide
was driven by an unauthorised user, then that personis liable (Article 1070(1) COA). The owner is jointly liable with the unauthorised user if the owner
enabled the unauthorised use by his or her own fault or thefault of personsthatwere required tolook afterthe vehicle (Article 1070(2) COA). In the case
of damage caused by two or more operating vehicles, the owner who is at fault is liable for all the damages (Article 1072(1) COA).If in such a case, all
the vehicle owners are at fault, they are each liable to compensate each other in accordance with their share of the fault (Article 1072(2) COA). Where,

in such a case, there is no fault, liability of all of the owners is apportioned in equal shares, unless fairness requires a different apportionment (Artide
1072(3) COA).

(iii) Dangerous activities

Strict liability is provided for in Article 1045(3) of the Croatian Civil Obligation Act (COA) (unofficial EN version) for dangerous things and activitiesas an
exception to the generalrule of fault-based liability. The tortfeasor who causes damage by using a thing or by engaging in an activity that represents
an increased source of danger to the environment is liable regardless of fault (Article 1045(3) COA: “Where damage results from things or activities
representing an enhanced source of danger to the environment, liability shall be imposed regardless of fault.”). In such a case causation is presumed:
Article 1063 COA provides that “Damage caused in relation with a dangerous thing or a dangerous activity shall be considered to have resulted from
that thing or activity, unlessit is shown that the thing or activity did not cause the damage.”

The COA does not define a dangerous thingor activity, nor does it provide examples (save for moving motor vehicles), which leave the determination
of whatis “dangerous” to thecourts on a case-by-case basis. The Supreme Courtoffereda “definition” of a dangerousthingin its decision Rev 190/2007-
2 of 27 March 2007, saying that dangerous thingsare thosewhich by their purpose, properties, position, location, method of use or otherwise constitute
an increased risk of damage to the environment and must therefore be monitored and used with greater care. Dangerous activities have in practice
come to be seen as activities by which, in its ordinary course of events, by their technical nature and manner of performance, the life and health of
persons or property may be endangered, and thatendangermentrequires a higher duty of care by the persons engaged in such activities and persons
in contact with them. The practice of thecourts has sofar dealt with “traditional dangers”and has defined dangerous things as those that are dangerous
by nature (weapons, explosives, motor vehicles etc.) and those that are not usually considered to be dangerous but that can become dangerous in
particular circumstances (animals, faulty constructions etc), and dangerous activities such as hunting, diving, fireworks, wood cutting, etc.

The owner of the dangerous thing and the personperformingthe dangerousactivity s strictly liable for the damage caused (Article 1064 COA).
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(iv) Liability forthe keeping of animals

Animals can be considered to be dangerousthings. According to case law, wild animals held by personsare usually considered to be dangerous things,
whereas other animalsmay be considered to be dangerousthings, dependingon the circumstances.

Article 1 of the Croatian Animal Protection Act (Official gazette 102/2017, 32/2019; unofficial English version) “lays down the responsibility and
obligations of naturalandlegal personsfor the protection of animals during use, including the protection of life, health and welfare, mannerof handiing
animals, animal protection requirements to be complied with during their handling, breeding, performing procedures on animals, at time of killing,

transport, use of animals for scientific purposes, keeping animals in zoos, circuses and other performances, during the sale of pet animals and the
handling ofabandoned and lost animals, inspection supervision and misdemeanour provisions.”

Point (23) of Article 4 of the Animal Protection Act provides that the person in possession of an animalis any legal or natural person who is the owner,
user or custodian of an animal who is responsible, on a temporary or permanent basis, for the health and welfare of the animal. Such a person is the
“owner” of adangerous thing as referred to in Articles 1063 to 1067of the Croatian Civil Obligations Act (COA), and is liable for damage caused by the
animal (Article 1064 COA: “The owner shallbe liable for damage resulting from a dangerousthing.” Abandoned and lost animals are the responsibility
of local municipalities, which are liable for the damage caused by such animals.

Liability for damage caused by animals is strict, and causation is presumed (Article 1063 COA: “Damage caused in relation to a dangerous thing or a
dangerous activity shall be consideredto result fromthatthing or activity, unlessit is shown that the thing or activity did not cause the damage.”).

For more details on the liability resulting from dangerous things see also points (b)(i) and (b)(iii) above.

(v) Vicarious liability (parent, teacher, employer etc.)

Article 1055 of the Croatian Civil Obligation Act (COA) (unofficial EN version) provides for the vicarious liability of the supervisors of persons who are
incapacitated or who have educational special needs. Articles 1056 to 1059 COA provide for the vicariousliability of parents or other supervisors for the
torts of childrenin their care, Article 1061 COA provides for the vicarious liability of employers for damage caused by their employees within the scope
of theiremployment, and Article 1062 COA for the vicarious liability of legal persons for torts committed by the bodies of that legal person.

Author and date of completion: Sabina DIPALO and Mia NOVAKOVIC
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IV Czech Republic: non-contractual liability and artificial intelligence

‘ 1. SPECIFICRULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(a) Are there any specific rules on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

At the time of writing, there are no specific rules in Czech law on artificial intelligence (Al). Some legal experts claim that the existing civil-law liability
rules are sufficiently general to cover damage caused by artificial intelligence. The prevailing opinion however is that with the technical developments
and increasing autonomy of Al, the existing civil liability rules will become inappropriate. Their application might lead to inequitable results for the
interested parties. This is also the position of national experts presented in the report “Research of the potential of the development of Alin Czech
Republic - analysis of the legal and ethical aspects of Al and their application in Czech Republic” (EN version) and in the subsequent national strategy
paper (ENversion).

Further stepsofthe nationallegislatorare likely to dependon the developmentsat Union level because thereis a recognised need for harmonised pan-
Europeanrules, in particularfor the industry/producers sector.

Unmanned aerial vehicles (drones)

The current legalframework does not allow the operation of autonomous drones. If the operation of drones were allowed, it would be possible to use
the possibility to establish rules for aircraft and their parts that serve military, rescue, police, firefighting and similar purposes, or to change the Czech
Civil Aviation Act (Zdkon ¢. 49/1997 Sb. o civilnim letectvi, ve znéni pozdejsich predpisd).

The Civil Aviation Act does not yetimplement the provisions of Requlation (EU) 2018/1139 on common rules in the field of civil aviation. The deadline
forimplementation is 12 September 2023 (Article 140). Legislative amendments of the Czech Civil Aviation Act are scheduled for 2020. The indicative
dateforits entry into forceis April 2021.

In addition to complying with the Civil Aviation Act, air transport must also comply with the rules laid down by the International Civil Aviation
Organization (ICAO)and implemented by the Czech Civil Aviation Authorityand otherorganisations.

One of such rules - Aviation Rule L-2 elaborated by the Czech Civil Aviation Authority and issued by the Ministry of Transport - and in particular its
AppendixX,Unmanned Systems X -1, is relevant to the regulation of drones.

The definition of aircraft used in the Civil Aviation Act contains an exemption for aircraft models of less than 20 kg.

Article 1 of Appendix X to Aviation Rule L-2 defines autonomous aircraft as an unmanned aircraft that does not allow pilot intervention in the
management of the flight,and unmanned aircraft (UA) as an aircraft which is intended to be operated with no pilot on-board. For the purpose of the
Appendix, unmanned aircraft means allunmanned aircraft except of model aircraft with a maximum take-off masslower than 20 kg, thereby excluding
model aircraft.
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In the same article, unmanned aircraft system (UAS) is defined as a system containing unmanned aircraft, control station and any other element
necessary for the flight, as e.g.communication link and launch and recovery device. There may be more than one unmanned aircraft, control station or
launch and recovery device within one unmanned aircraft system; and model aircraftis defined as an aircraft which is not able to carry a human being
on board, whichis used for competition, sport or recreational purposes, which is not equipped with any device that allows it to be flown automatically
to a selected location and which in case of a free flight model aircraft is not controlled remotely during the flight otherwise than to terminate the flight
or which in case of aremotely piloted modelaircraftis during the flight time under directradio-control of the pilotin his visual line of sight. The operation
of “autonomous” (ratherthan “automatic”) model aircraftis excluded, from the definition of model aircraft.

Other relevant provisions:

Safety

- UAs may be operated only in such a way that no threat is posed to the safety of air navigation, persons and property on the ground and to the
environment.

- The prohibition of threat posing to the safety of air navigation does not apply mutually between model aircraft, provided that there is a prior
agreement between participating pilotsand personsdirectly involved in the operation and that appropriate measures were taken to exclude safety
threats to otherair trafficand for protection of personsand propertyon the ground.

Visual control

Unless otherwise approved by Civil Aviation Authority, UAs must be operated in the pilot’s direct visual line of sight, i.e. in such a manner and to a

maximum distance such that:

- during taxi and flight, the pilot is able to maintain continuous visual contact with the UA without visual aids other than prescription glasses and
contactlenses;and

- thepilot,andalso aninstructed person if employed, is able to monitorand evaluate the visibility, obstacles and surrounding air traffic.

Liability

Liability for the safe conduct of the flight, including the pre-flight preparationand check, restson the personthat remotely pilots the UA (regardless of

theflight control systemautomationlevel) or, in the case of a model aircraft with maximum take-off mass lower than 20 kg that is not remotely piloted,

onthepersonthatlauncheditinto theairspace.

Appendix X further divides drones into categories with different individual authorisations and obligations.

Article 7.6 of Appendix X excludes the use of autonomous drones in the common airspace.
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(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

In 2018, adraftamendmentto the Act on Trafficon Roads No 361/2000 Sb was prepared but has not yet been submitted to the Chamber of Deputies).

The proposed amendmentredefinesthe “driver” and defines a “motor vehicle with a highly or fully automated driving function”. The current definition
of “driver” is supplemented by a provision that the driveralso means a “personwho activates a highly or fully automated steering function and usesit
todriveavehicle evenif heis not driving the vehicle him or herself”. This definition suggests thatthe driver must be presentevenin a fully autonomous
vehicle, atleastin the sense that the driver activates the automatedsteering function. This interpretation is also supported by the proposed wording of
Section 5(4) of the draft amendment, which imposes an obligation to take over the steering function immediately if requested by the vehicle or if the
driver recognisesor should recognise thatthe steering function should be takenover becausethe conditions for using highly or fully automated driving
functions in compliance with the intended purpose are not fulfilled. The amendment does not allow the operation of autonomous vehicles, it only
allows the operation of so called level-3 cars. This means that the driver must be competent at all times.

(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

On 10 February 2020, the Czech Office of the Government, the Czech Ministry of Industry and Trade and the Institute of State and Law of the Czech
Academy of Sciences officially launched the Expert platform and forum for law and artificial intelligence (Al Observatory and Forum (AIO&F). The Al
Observatoryand Forumofthe Czech Republicis established in accordance with the National Artificial Intelligence Strategy of the Czech Republic (NAIS).

Theaim ofthe AIO&F is to contribute to the creation of a favourable social and legal environment for research, development and use of beneficial and
responsible Al. The particular objectives of the AIO&F are to:

- identify legislative obstacles to research,development and use of Aland offer recommendationson their removal;

- produceethicaland legal recommendations for practice (one of the short-term objectives which is to be accomplished by 2021 is the preparation
of an analysis of Czech legal regulations and implementing Union principles of liability for damagein relation to Al, especially for the operation of
autonomous and collaborative systems and for phases of experimental and live operation with a special emphasis on continuously self-learning
systems, including the possible introduction of compulsory insurance);

- provide spacefor publicdebate and the sharing of best practices; and

- involvethe Czech Republicin the international debate on the regulation of Aland data economics through cooperation with foreign organisations.
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‘ 2. GENERAL RULES

(a) What are the general rules on fault-based liability?

The main source for the provisionson the rules on civil liability is the Czech Civil Code (CC) (EN version):

Sections 2894 to 2971 CC provide for rules on the prevention of damage, rules governing liability for breach of contractual obligations (contractual
liability) and rules on the compensationfor damage that may notnecessarily have been caused by breach of a contractual provision (tortious liability).
While tortiousliability is based on fault, contractual liability is qualified as strict liability.

One ofthetopical concepts in the CC, which plays afundamentalrolein the law on damage, is the concept of preventionlaid down in Section 2900 CC.
Preventing damage arises from the obligation to“act so as to prevent unreasonable harm to freedom, harmto life, bodily harm or harm to the property
ofanother".

Tortious/fault-based liability

Provisions for non-contractual liability are laid down in Sections 2904, 2909 and 2910 CC. They establish liability for accidents, breaches of good morals
and breaches of law.

For the application of the obligation to compensate for harm, it is necessary to show an unlawful act or omission, damage, a causal link between the
unlawfulact and the damage and fault.

Causation mustbe proved by the injured party.

To provefault, there mustbe an internalrelationship between the act or omission of the tortfeasorand the damage (so-called subjective or fault-based
liability).

Presumption of negligence

The regulation of tortious liability is based on the principle that anybody who causes damage as a result of a breach of their legal duty is obliged to
compensate for the damage. Iftheinjured party proves otherconditions for the establishment of the wrongdoer's liability, the fault of the wrongdoer
is presumed, even ifonly in the form of negligence.

Thereis no definition of fault, but the CC qualifies negligence as a violation of the required standard of care, which is stipulated in Section 2912 CC. The
rebuttable presumption of fault is formed in such a way that a person is considered to be negligent if he orshe acts carelessly and without the knowledge

and skills typically expected of a person with average abilities. If a person has specialised knowledge, skills or accuracy, the personis held to a higher
standard and foundto be at fault if he or she does not make use of such qualities.

Causation mustbe proved by the victim. Judicial practice does notinsist on establishinga causal link with "absolute"or "100%" certainty. It is sufficient
to show “practical certainty”, thus leaving the courtroomfor a free evaluation of the evidence and rational discretion without imposing unenforceable
requirementson the victim (resolutionof the Supreme Court of the Czech Republicfile No 25 Cdo 1788/2017, dated 31 January 2019).

Compensationfor damageis based on the conceptthatproprietary damageis compensated for, whereas non-material harm is subject tocompensation
only in special cases determined by law. Under this rule, damage means harm to the assets of the injured party whilst any other harm considered to be
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non-pecuniary damage, which is subject to specific provisions on compensationfor damageto health (pain and suffering, worsening of social position
and other harm), interference with the natural rights ofan individual etc.

As regards the scope and manner of compensation, the CCis based on the approach that restitution in kind must take precedence over monetary
compensation.Ifrestitution in kind is not possible or if so requested by the injured party, the wrongdoer is obliged to provide damagesin money. Hence,
if restitution in kind is possible, the type of compensation depends on the victim and the court cannot consider whether the chosen method of
compensation is “useful” or “usual”.

Damages are also recoverable in cases of non-material harm and include damage as a result of any interference with natural rights of an individual
(specified in Book 1to the CC).

The reimbursementofthe costs of reasonable and useful medical treatment, funeral costs, loss of earningsand pension payments, and compensation
for the maintenance of survivorsare provided by the provisionson compensation for bodily harm and death (Section 2958 et seq. CC).

Section 2953 CC provides the court with discretionary powerto limit damages. The court’s power arises only where the wrongdoer is an individual and
did not cause the damage intentionally. Judicial consideration of any reasonable reduction of damages must take into account any exceptional
circumstances justifyingsuch a solution, in terms of how the damage occurred and the personal and financial circumstances of the wrongdoerand of
thevictim. A reductionof damages is, however, excluded in the case a breach of professional care by a tortfeasorwho claimed to have special knowledge
or ability asa member of a particular profession (Jiri Hradek Regulation of Liability for Damage in the New Czech Civil Code).

Under Sections 2915 and 2916 CC, if more than one person commitsa separate unlawfulact, each of which could cause a harmful result witha probability
approaching certainty, and it is not possible to establish who caused the damage, each of them is jointly and severally liable for the fullamount.

(b) No-faultliability (strict liability/risk-based liability)

In cases specifically provided for by a statute, a tortfeasoris liable in damages regardless of fault. With regard to Al, in Czech law in particularthe following
cases are applicable: damage resulting from operating activities (Section 2924 of the Czech Civil Code (CC) (EN version)), damage caused by a particularly
hazardous operation (Section 2925 CC), damage caused by the operation of a means of transport (Section 2927 et seq. CC), damage caused by a thing
(Section 2937 CC), damage caused by a product defect (Section 2939 et seq. CC) and damage caused by information oradvice (Section 2950 CC).

(i) Is there strict liability for ‘things’? If so, does it cover intangible things (such as software/Al)?

Provisions on “damage caused by a thing” are to be found in Sections 2936 to 2938 of the Czech Civil Code (CC) (EN version), preceding provisions on
“damage caused bya product defect”. Sections ondamage caused by a thing include a provision ondamage caused bya defective thing and a particular
provision for a thing that causes damageitself. In the case of the damage caused by the thing itself, the person who had supervision over the thing is
liable for the damage. If that person cannotbe determined, the owner of the thingis presumed tobe liable. A person who provesnot tohave neglected
duesupervisionis released fromthe duty to provide compensation.
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The person whois obliged to provide a performance to someone and,in doing so, usesa defective thing is liable in damages for the damage caused by
the defect of the thing. This also applies in the case of the provision of health care, social, veterinaryand otherbiological services.

A thing can be tangible orintangible (Section 489 CC).

(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

The liability regime applicable to cars in Czech law is part of a strict liability regime for the damage caused by the operation of a means of transportand
is laid down in Section 2927 of the Czech Civil Code (CC) (EN version). The rightsand obligations of road users (drivers) are laid down in the Act on Traffic
on Roads No 361/2000 Sb.

The operator of the means of transport is liable. An operator is not released from liability if the damage was caused by circumstances originating from
the operation. However, the operator can escape liability if the damage could not have been prevented even if he or she had exercised all reasonable
care. If the operator cannotbe determined, the owner of the meansof transport is presumed to be the operator (Section 2930 CC).

(iii) Dangerous activities

Section 2925 of the Czech Civil Code (CC) (EN version) provides for strict liability for damage caused by particularly hazardousactivities.

A person who operates a hazardous activity (the provision itself uses the expression an “enterprise” or another hazardous facility) is strictly liable for
damage resulting from such an activity. The provision further explains that an activity is considered to be particularly hazardous if the possibility of
serious damage cannot be reasonably excluded in advance even by exercising due care.

The view of academia is that since some Alapplications are able to reach a certain degree of autonomyand make their own decisions, their operation
can be considered to be hazardous.

The CC does not define the operator in this case.

(iv) Liability forthe keeping of animals

Sections 2933 to 2935 of the Czech Civil Code (EN version) relate to damage caused by an animal.

The owner of an animalis strictly liable for damage caused by the animal, regardless of whetherthe animal was in the owner’s custody, whetherit was
in the custody of anotherperson to whomthe owner entrusted its supervision, or whether the animal stayed or escaped.

A person to whom the owner has entrusted custody of the animal or a person who keepsor otherwise usesan animalis jointly and severally liable with
the owner for damage caused by the animal.

If the law on damage caused by animals were applied in the case of Al, the owner would be strictly liable for damage caused by Al. In such a case,
however, the owner could not claim compensation for damagecaused by a defect in the thing/goods fromthe Almanufacturer (or other liable entity).
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(v) Vicarious liability (parent, teacher, employer etc.)

Sections 2920 to 2923 of the Czech Civil Code (EN version) provide for vicarious liability regarding persons unable to assess the consequences of their
acts.

A classicexample of such vicarious liability is where a minor has committed a tortandis liable for the damage (subject to other legal conditions), and is
jointly and severally liable for the person who has neglected the proper supervision of the minor (typically a parent). Since Al could not be responsible
foratortdueto theabsence of legal personality, the supervisoralone would be liable. Just as a child matures and becomessolely responsible for his or
her torts, it is conceivable that Al could reach a stage of development at which it might no longer be justified to hold the supervisorliable.

Asin the case of the liability for the keeping of animals, if the law on vicarious liability were applied to Al, the owner would be strictly liable for damage
caused by Al. In such a case, the owner could not claim compensation for damage caused by a defect in the thing/goodsfrom the Almanufacturer (or
other liable entity).

Author and date of completion: Dorota RODRIGUEZ SZURMAN.
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V  Estonia:non-contractual liability and artificial intelligence

‘ 1. SPECIFICRULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(a) Are there any specific rules on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Atthe time of writing, there are no specific rules on non-contractual liability for damage caused by artificial intelligence (Al). The generalrules on civil
liability apply.
Thereis no obligation to take out insurance for objects applying Al.

Self-driving cars
The Estonian Traffic Act sets out a definition for self-driving delivery robots and the requirements and traffic rules for self-driving delivery robots (Chapter
7 ofthe Act).

§2, point 68 of the Act provides that: “a self-driving delivery robot is a partially or fully automated or a remotely controlled vehicle which moves on
wheels or another chassis that is in contact with the ground, which uses sensors, cameras or other equipment for obtaining information on the
surrounding environment and, based on the information obtained, is able to move partially or fully without being controlled by a driver.”

Thereis no specific legislation on other objects applying Al, such as drones or autonomous cars.

The use of autonomous cars is not permitted under Estonian law. However, it is possible to obtain permission to test autonomous cars, on condition
that the driver is present in the car during the whole journey and is capable of taking control of the vehicle at all times. In summer 2019, self-driving
public mini-busses were successfully tested on a shortroutein Tallinn. A legislative initiative on autonomous cars is expected.

Generalrules on civil liability apply. Either the user or the controller (the person adjustingthe moving speed ordirection) of a self-driving delivery robot
could be considered to be liable, depending on the circumstancesof the case.

Since the generalrules on civil liability apply, it depends on the circumstances of the case whether strict liability or fault-based liability is applicable to
damage caused by a self-driving delivery robot or any other object applying Al.

Since the maximum allowed speed of a self-driving delivery robot is only 6 km/h, it is questionable whether a self-driving delivery robot could be
regarded to be a major source of danger, with the consequence that fault-basedliability would apply.

96



Annex |: Comparative study on national rules concerning non-contractual liability, including withregardto Al

(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Legislative proposals on legal aspects of Al, including on non-contractual liability for damage caused by Al, are expected to be introduced during 2020.
According to the preparatory materials, a sector-specific approach is unlikely to be taken in civil law matters. Basic acts in the field of civil law are
expected to be adjusted and supplemented as necessary,in order to take into account the specificities of Al.

(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

In May 2019, the Estonian government released a national strategyfor Al (Al Policy Estonia, Future of Life Institute), which focuses on accelerating Alin
the private and public sectors throughout the country. Although Estonia had previously considered introducing a separate legislative act on Al, the
report concluded that thereis no need at this time; instead, the reportsuggested that some changesbe made to existing laws. The strategy prioritises
therole of Alin governmentprocessesand services, and includes plans to carry outpilot projects fromwhich to learn.

‘ 2. GENERAL RULES

(a) What are the general rules on fault-based liability?

If damage is caused in a non-contractual context, fault-based liability applies, except in cases in which damage caused by a major source of danger,
which triggers no-fault liability/risk-based liability. However, the culpability of the tortfeasor is presumed. In other words, if the victim is able to prove
the existence of the damage, the existence of an unlawful act and the causal link between them, the culpability of the person causing the damage is
presumed (reversal of burden of proof).

Therelevant provisionsare §§1043 and 1050 of the Estonian Law of Obligations Act (LOA) (EN translation):
“§1043. Compensationfor unlawfully causeddamage

A person (tortfeasor) who unlawfully causes damage to another person (victim) shall compensatethe victim for the damage if the tortfeasor is culpable
of causing the damage or is liable for causing the damage pursuantto law.”

“8§1050(1) Culpability as a basis for liability
Unless otherwise provided by law, a tortfeasoris not liable for causing damageif he or she provesthathe or sheis not culpable of causing the damage.”

In a contractual relationship, the partywho is in breach of contract is liable for the damage caused, unless the breach was due to force majeure (§103(1)
and (2) LOA).In other words, thereis no fault-based liability in a contractual context, unlessthe parties have agreed otherwise.

§103. Excused non-performance

“(1)  An obligor shall be liable for non-performance unless that non-performance is excused. There is a presumption that non-performance is not
excused.

97


https://e-estonia.com/estonia-accelerates-artificial-intelligence/
https://futureoflife.org/ai-policy-estonia/?cn-reloaded=1
https://medium.com/e-residency-blog/estonia-starts-public-discussion-legalising-ai-166cb8e34596
https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/515012020004/consolide

EPRS | European Parliamentary Research Service

(2)  Thenon-performance by an obligor is excused in the case of force majeure. Force majeure comprises circumstances which are beyond the control
of the obligor and which, at the time thecontract was entered into orthe non-contractual obligation arose, the obligor could notreasonably have
been expected to take into account, avoid or overcome the impediment or the consequences of which the obligor could not reasonably have
been expected to overcome.”

As a rule, each party must prove the facts on which his or her claims and objections are based (§230(1) of Estonian Code of Civil Procedure (CP) (EN
translation)).

Thereis a reversal of the burden of proving causation in the following cases:

- liability of a health care service provider: §770(4) LOA: “If there is an error in the diagnosis ortreatment of a patient and the patient developsa health
disorder which could probably have been avoided by ordinary treatment, the damageis presumed to have resultedfrom the error.”;

- risk-based liability of the owner of dangerous construction or thing: §1058(2) LOA: “If a dangerous construction or thing is a potential cause of
damage, it shallbe presumed that the damage is caused as a result of particular danger arising from the construction or thing. This does not apply
if the construction or thingis operatedaccording to requirements and if the operation thereof is not disturbed.”

Where damageis caused in a non-contractual context, the culpability of the tortfeasor is presumed (§1050 (1) LOA).

The conviction of the judge (court) following an analysis of the evidence, provided for in §232 CP could be regarded as a concept similarto the standard
of proof. The notion of “standard of proof” is unknown in Estonian law.

“8§232. Evaluation of the evidence

(1)  The courtshallevaluateall the evidence pursuant to law from all perspectives, thoroughly and objectively and shall decide, in accordance with
its.conscience, whether or notan argument presented by a party to the proceedings is proven considering,among otherthings, any agreements
between the parties concerning the provision of evidence.”

Regarding pure economic loss, Estonia’s highest court Riigikohus held, in Case No 3-2-1-19-11 of 20 April 2011, that in a non-contractual context,
compensation canbe claimed, as a rule, only for damage caused to certain protected legal interests, rather thanfor pure economiclossas such. However,
there are exceptions to this principle, especially if the purpose of a legal provision is to protect third parties from pure economicloss. In Riigikohus, the
court ruled that the purpose of the prohibition of abuse of dominant market position is to protectthird parties frompure economicloss.

In light of that judgement, it is not excluded that in the context of Al, pure economicloss could be claimed on the basis of §1045(1), point (5) or (6) LOA:
“§1045. Unlawfulness of causing of damage
(1)  Thecausing of damageis unlawful if, above all, the damageis caused by:

(5) aviolation of theright of ownership or a similar right,or of the right of possession of the victim;
(6) interference with the economicor professional activities of a person...”

Generalrules on damage subject to compensationare providedforin §128 LOA:

“§128. Types of damage subject to compensation
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(1)  Damage subject to compensation may be patrimonial or non-patrimonial.
(2)  Patrimonialdamage includes, primarily,direct patrimonial damage and loss of profit.

(3)  Direct patrimonial damage includes, primarily, the value of the lost or destroyed property or the decrease in the value of property due to
deteriorationeven if such decrease occurs in the future, and reasonable expenses which have been incurred or will be incurred in the future due
tothe damage, including reasonable expenses relating to prevention or reduction of damage and receipt of compensation, including expenses
relating to establishment of the damage and submission of claims relating to compensation for the damage.

(4)  Lossofprofitis loss of the gain which a person would have been likely to receive in the circumstances, in particularas a result of the preparations
made by the person, if the circumstances on which compensationfor damage is based would not have occurred. Loss of profit may also include
theloss of an opportunityto receive gain.

(50  Non-patrimonialdamage primarily involvesthe physicaland emotional distress and suffering causedto the victim.”

§137(1) LOA provides that where several personsare liable for the same damage caused to a third party on the same or on different grounds, they are
jointly liable for the payment of compensation (joint liability).

§138(1) and (3) LOA provides that where several persons may be liable for damage caused and it has been established thatany of those persons could
have caused the damage, compensation maybe claimed from all such persons. Compensation may be claimed from each person in proportion to the
probability that the damage was caused by that person (several liability).

(b) No-faultliability (strict liability/risk-based liability)

(i) Is there strict liability for‘things’? If so, does it cover intangible things (such as software/Al)?

The Estonian Law of Obligations Act (LOA) (EN translation) includes specific provisions on risk-based liability for damage caused by things or activities
thatare a major sources of danger (§§1056 to 1060), including for personsmanagingsuch a thing oractivity, the possessor of a motor vehicle, the owner
of a dangerous structure or thing and the keeper of an animal. The most relevant provision in relation with thingsis § 1058 LOA on the liability of an
owner of a dangerous construction or thing. In this case, strict liability is, however, excluded if the construction or thing is operated according to the
requirementsand if the operation thereof is not disturbed. Several defences are also provided for.

“§1058. Liability of the owner of dangerous constructionor thing

(1)  The owner of a construction shall be liable for damage caused as a result of particular danger arising from it due to the production, storage or
transmission in the construction of energy, substances which are flammable, involve a radiation hazard or can cause combustion, or toxic, caustic
or environmentally hazardous substances, and for damage caused as a result of particular danger arising from the construction for any other
reason. The ownerofa thing shall be liable for damage caused asa result of particulardanger arising from the thingdue toits flammable, radiation,
combustible, toxic, causticor environmentally hazardous characteristics, and for damage caused as a result of particular danger arising from the
thing for any other reason.
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(2) Ifadangerous construction orthingis a potential cause of damage, it shall be presumed that the damage is caused as a result of particular danger
arising from the construction orthing. This does notapply if the constructionor thing is operatedaccordingto requirementsand if the operation
thereofis not disturbed.”

Things are tangible or corporeal objects, unless otherwise provided for by law. A robotis a thing under Estonian law. Software as such is not considered
to be a thing in the context of non-contractual obligations. If the software is part of a robot, it is considered to be a relevant part of that robotand it
shares the same legal regime/qualification as the main thing (therobot).

The generalrules onrisk-based liability are provided for in §1056 LOA. They are applicable in the event of damage caused by major source of danger.
The provision covers both dangerousthingsand dangerous activities and could therefore also cover software/Alin the event that it constitutes a major
source of danger. (See §1056 LOA, which is referred to in point (iii) below).

(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

The risk-based liability of the driver for the operation of a motor vehicle is provided for in §1057 of the Estonian Law of Obligations Act (LOA) (EN
translation).

Thedirect possessorofamotorvehicleis liable for the damagecausedby meansof the operation of the motorvehicle. The liability is limited or excluded
in certain circumstances, such as where the damage is caused by force majeure or by an intentional act on the part of the victim (this defence is not
applicable if the damage is caused by means of the operation of an aircraft), if the victim participates in the operation of the motor vehicle or if the
victim is carried without charge and outside the economic activities of the carrier.

(iii) Dangerous activities

Dangerous activities are expressly covered by strict liability (§1056 of Estonian Law of Obligations Act (LOA) (EN translation)). To date, thereis no case-
law on strict liability for software/Al.

Where damage results froman extremely dangerousactivity, the person who manages the source of the danger is liable for the damage regardless of
his or her culpability. He or sheis liable for death, personalinjury or damage to the healthof the victim and for damage to the victim’s property, unless
otherwise provided by law.

“8§1056. Liability for damage caused by major source of danger

(1)  If damage is caused resulting from characteristic of a thing constituting a major source of danger or from an extremely dangerous activity, the
person who managesthe source of the dangershall be liable for causing the damage regardless of his or her culpability. A person who manages
a major source of danger shall be liable for causing death, personal injury or damage to the health of the victim and for damage to a tangible
object belonging to the victim, unless otherwise provided by law.

(2)  Athingoranactivity is deemed to be a major source of danger if, due to its nature or the substancesor meansemployed in connectionwith the
thing or activity, major or frequentdamage mayarise therefrom even if it is handled or performed with due diligence by a specialist. If liability for
causing damage by meansofasource of dangeris prescribed by law, any thing or activity similar to such source of dangeris also deemed to be a
source of danger, regardless of whether the person who managesthe source of danger is culpable.”
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(iv) Liability forthe keeping of animals

Liability for damage caused by an animalis a subcategory of risk-based liability provided for in §§1056 to 1060 of the Estonian Law of Obligations Act
(LOA) (ENtranslation) and is specifically set out in §1060 LOA:

“8§1060. Liability of the keeper of an animal
The keeper of an animal shall be liable for damage caused by the animal.”

The notion of strict liability is unknown in Estonian law. The fact that culpability is irrelevant if other conditions are met, is provided for in §1056 LOA,
which is a general provision on liability for damage caused by majorsource of danger.

(v) Vicarious liability (parent, teacher, employer etc.)

If it is considered to be necessary to limit the liability for Al, the liability of parents for children older than 14 could serve as an example. Liability is
excluded if the parent has done everything that could be reasonable expected to prevent the damage. However, it should be borne in mind that the
child remains liable, whereas Alwould not be capable of liability in tort.

§1053(1), (2) and (3) of the Estonian Law of Obligations Act (LOA) (EN translation) provides that parents, guardiansand teachers are liable for the torts
of children under the age of 14.

Parents, guardians and teachers are liable for damage unlawfully caused by children between the ages of 14 to 18 unless they prove that they have
doneeverything that could be reasonably expected in order to prevent the damage. However, such children remain jointly and severally liable for the
damage caused.

§1054 LAOQ provides for the vicarious liability of employers for the torts of their employees (persons engaged to perform economic or professional

activities onaregular basis) where the damage was caused in relation to those economic or professional activities:

“(1) If a personengages anotherperson in the [first] person'seconomic or professional activitieson a regular basis, thatperson shall be liable for any
damage unlawfully caused by the other person on the same basis as for damage caused by the [first] person, ifthe causing of damageiis related
to the[first] person'seconomic or professional activities.”

In Estonian law there is no restriction to mirror §831 of the German Civil Code (BGB), which provides that the principal can escape liability by proving

that he or she exercised reasonable carein selecting the agent or that the damage would have occurred even if such care had been exercised.

§132 of the Estonian General Part of the Civil Code (EN translation) provides for vicarious liability in civil law:

“(1) A personshallbe liable for the conduct of and circumstances arising from another person as if that person had him or herself been responsible

for that conduct and those circumstances, if that personuses the other personon a continuous basisin his or hereconomic or professional activity
and the conduct of and circumstancesarising fromthe otherperson are related to thateconomic or professional activity.

(2)  Apersonshallbeliablefor the conduct of and circumstances arising from another personif that person uses the otherperson in the performance
of his or her obligations and the conductof or circumstances arising fromthe otherperson are related to the performance of those obligations.”

Author and date of completion: Kaisa PARKEL and Grete Elise RAGO.
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VI  France:non-contractual liability and artificial intelligence

‘ 1. SPECIFIC RULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(a) Are there any specific rules on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Vehicles with partial or complete driving delegation (véhicule a délégation partielle outotale de conduite (VDPTC))

Law No 2015-992 of 17 August 2015 on the energy transition for green growth, JORF No 0189 of 18 August 2015, p. 14263 (Article 37, IX) (Loi n® 2015-
992 du 17 aout 2015 relative a la transition énergétique pour la croissance verte); Order No 2016-1057 of 3 August 2016 relating to experimentations of
vehicles with driving delegation on public roads, JORF No 0181,5 August 2016, text No 8 (Ordonnance n° 2016-1057 du 3 aodt 2016 relative a
I'expérimentation de véhicules a délégation de conduite sur les voies publiques); Decree No 2018-211 of 28 March 2018 relating to experimentations of
vehicles with driving delegation on publicroads JORF No 0075 of 4 May 2018 (Décret n°2018-211 du 28 mars 2018 relatif a I'expérimentation de véhicules
d délégation de conduite sur les voies publiques); Order of 17 April 2018 relating to experimentations of vehicles with driving delegation on publicroads,
JORF of 4 May 2018, text No 3 (Arrété du 17 avril 2018 relatif a I'expérimentation de véhicules a délégation de conduite sur les voies publiques): these texts
allow the circulation on public roads of vehicles with partial or complete driving delegation for experimental purposes, subject to authorisation, and
regulate the conditionsforissuing suchan authorisation. The authorisation covers both private passenger carsand vehicles for transportation of goods
or commercial passengertransport.

The Order of 17 April 2018 defines a vehicle with partial or complete driving delegation as follows:
“Article 2!

1° “DPTC vehicle": a vehicle with partial or complete driving delegation is a vehicle which is of the international category M, N, L, T or C or of a national
type, equipped with one or more functionalities allowing the vehicle to be delegated all or part of the driving tasks during all or part of the vehicle's
journey.

Delegation is partial when the driver delegates to the vehicle's electronic system some of the driving tasks butretainsat least one physical driving action.

' “Véhicule DPTC":un véhicule a délégation partielle ou totale de conduite est un véhicule qui se rattache a la catégorie intemationale M, N, L, T ou C ou qui reléve d'un genre national, muni
d'une ou plusieurs fonctionnalités permettant de déléguer au véhicule tout ou partie des tdches de conduite pendant tout ou partie du parcours du véhicule.

La délégation est partielle lorsque le conducteur délégue au systéme électronique du véhicule une partie des tdches de conduite mais conserve a minima une action physique de conduite.
La délégation esttotale lorsque le conducteur délégue complétement au systeme électronique du véhicule I'ensemble des tdches de conduite.

Cette définition exclutles aides a la conduite, qui ne dispensent pas le conducteur d'exercer les taches de conduite. Elle exclut également les dispositifs de sécurité Iégaux, qui font I'objet
d'une homologation et d'une obligation d'équipement au sens de la réglementation en vigueur.

Les véhicules DPTC circulant a des fins expérimentales ne sont pas des systémes de transports au sens de |'article L.1612-2"du code des transports”.
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Complete delegation occurs when the driverfully delegates all driving tasks to the vehicle's electronic system.

This definition excludes driving aids, which do not relieve the driver from performing the driving tasks. It also excludes legal safety devices, which are
subject to type-approval and equipmentrequirementsunder the regulationsin force.

DPTC vehicles circulating for experimental purposes are not transport systems within the meaning of Article L. 1612-2 of the Transport Code, Law No
2019-486 of 22 May 2019 on the growth and processingof enterprises, JORF No 0119 of 23 May 2019, text No 2, known as the PACTE Law (Articles 125

and 209): This law extends the scope of experimentation and clarifies the regime of criminal liability in the event of an accident during such
experimentation. The decreeimplementing the PACTE Law has yetto be adopted.

The criminal provisions of the Highway Code (Code de la route) on the criminal liability of the driver (Highway Code, Article L 121-1) are notapplicable
tothedriver during the activationof the system of driving delegation (Ord.2016-1057, Art. 2-1, second para. 1 new; PACTE Law, Art 125, |-3). If a driving
offenceis committed when the driving delegation system is activated, the holder of the authorisation is financially responsible for the payment of the
fines;in the event of an accident, the holder is criminally liable for any offence of involuntary harmto the life or the integrity of the person provided for
in Articles 221-6-1, 222-19-1 and 222-20-1 of the Criminal Code there a fault has been established within the meaning of Article 121-3 of the Criminal
Codein theimplementationofthe systemof driving delegation (Ord.2016-1057 new Art. 2-2; Pacte Law, Art 125, |-3). However, the driver of the vehide
is criminally responsible (Highway Code, Article L 121-1) before and after the activation of the driving delegation system. Similarly, the driver remains
responsible if he or she has ignored the obvious fact that the conditions of use of the driving delegation system, defined for testing, were not or no
longer fulfilled (Ord. 2016-1057 new Art. 2-2; PACTE Law, Art 125, 1-3). In cases where the driver is criminally liable, however, it is necessary to prove that
he or she has committedan offence linked to, forexample, carelessness or negligence, for liability to arise. Any other person who has contributed to the
damage may also be prosecuted.

Asregards compensation for victims, the Law No 85-677 of 5 July 1985 on improving the situationof victims of road trafficaccidents and the speeding
up of compensation procedures (Loi n° 85-677 du 5 juillet 1985 tendant a I'amélioration de la situation des victimes d'accidents de la circulation et a
l'accélération des procédures d'indemnisation) (the Badinter Law) is applicable. The Badinter Law providesfor the speedy compensation of victims by the
insurer of the “driver” or “keeper” of the vehicle. If the damage occurred in driving delegation mode, the holder of the authorisation should therefore
compensate the victims. The person whose civil liability is held can subsequently take action against all those who may have played a role in the
occurrence of the damage: the manufacturer, the supplier,the software supplier, othervehicles, infrastructure.

Law No 2019-1428 of 24 December 2019 on the orientation of mobility, JORF No 0299 of 26 December 2019 (Loi n°® 2019-1428 du 24 décembre 2019
doorientation des mobilités) (LOM) (beyond the frameworkof experiments)

The Governmentis empowered to adopt, by means of an order within a period of 24 months of the enactment of that law, any measure to adapt
legislation, in particular the Highway Code, in order to take account of circulation on public roads of vehicles with driving delegations, in particular by
establishing the applicable liability regime.lt is also empowered to take, by meansof an order within a period of 12 months of the enactment of the law,
any measure in order, in particular, to make available, interalia, in the event of a road accident, the data thatare strictly necessary to determinewhether
thedriving delegation was activated for the purpose of compensating the victims in accordance with the BadinterLaw.
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Autonomous vessels

The Law No 2016-816 of 20 June 2016 on the blue economy, JORF No 0143 of 21 June 2016, text No 1 (Loi n°2016-816 du 20 juin 2016 pour I'économie
bleue) introduced provisionsin the Transport Code, which would make it possible to link the remote-controlled drone from a French vessel to the liability
regime of the vesselon which it is based (Article L.5111-1-1).

In accordance with the Law No 2019-1428 of 24 December 2019 on the orientation of mobility, JORF No 0299 of 26 December 2019 (Loi n°2019-1428 du
24 décembre 2019 d'orientation des mobilités) (LOM), the navigation of autonomousor remotely controlled boats, floating craft or floatingsea surface or
underwater craftsand vesselsmay be authorised on the sea, lakes or waterbodies, under certain conditions,on an experimental basis, for a period not
exceeding two years. The conditions of the experimentation are laid down by means of regulations (Article 135, X). The Government is also empowered
to adopt, by means ofan order, measures to amendthe Transport Code in order to allow the navigation of such craft or vessels and to specify inter alia
the correspondingliability and insurance regime (Article 135(ll)(1)).

Civil drones

In France, adroneis primarily considered to be anunmanned aerial vehicle (UAV) integratedinto anunmanned aircraft system (UAS) or remotely piloted
aircraft system (RPAS), in which, in most cases, it is possible to identify a remote pilot. In French law, autonomousdrones, when theyare authorised,are
submitted to the same rulesas remotely piloted aircraft. The circulation of autonomousdrones is currently largely prohibited for safety reasons.
Basicrules are encompassed in two Orders of 17 December 2015: thefirst on the use of airspace by unmanned aircraft? and the second on the design
of unmanned civil aircraft, the conditions of their use and their operator capacities®. Alsoapplicable are the Order of 18 May 2018 on the requirements
applicable to remote pilots using unmanned civil aircraft for purposes other than leisure* and Decree No 2018-375 of 18 May 2018 on the training
required for remote pilots of unmannedcivil aircraft used for leisure purposes®. Moreover, Decree No 2018-882 of 11 October 2018 on the registration
of unmanned civil aircraft® and Order of 19 October 2018 on the registration of unmanned civil aircraft’ are also relevant. Commission Delegated
Regulation (EU) 2019/945 of 12 March 2019 on unmanned aircraft systems and on third-country operators of unmanned aircraft systems® and
Commission Implementing Regulation (EU) 2019/947 of 24 May 2019 on the rules and procedures for the operation of unmanned aircraft® have also
enteredinto force and are applicable to the operationofdronesin France.

Amété du 17 décembre 2015 relatif a l'utilisation de ['espace aérien par les aéronefs qui circulent sans personne a bord.

Amété du 17 décembre 2015 relatif a la conception des aéronefs civils qui circulent sans personne a bord, aux conditions de leur emploi et aux capacités requises des personnes qui les
utilisent.

Amété du 18 mai 2018 relatif aux exigences applicables aux télépilotes qui utilisent des aéronefs civils circulant sans personne a bord a des fins autres que le loisir.

Décret n°® 2018-375 du 18 mai 2018 relatif a la formation exigée des télépilotes d'aéronefs civils circulant sans personne a bord utilisés a des fins de loisir.

Décret n°2018-882 du 11 octobre 2018 relatif a l'enregistrement des aéronefs civils circulant sans personne a bord.

Arété du 19 octobre 2018 relatif a l'enregistrement des aéronefs civils circulant sans personne a bord.
8 0JL152,11.6.2019,p. 1.
° 0JL152,11.6.2019,p. 45.
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The TransportCode (in particular Articles L.6214-1to L.6214-5, which refer specifically to unmanned aircraft) is applicable to the operation of drones.
Articles L.6131-1 a L.6131-4 of the Transport Code contain liability rules. No specific rules govern the liability of drones for damage to third parties on
land or in the air or for losses or damage to cargo. Article L.6131-1 of the Transport Code refersin this regard to the provisions of the French Civil Code:
“In the event of damage caused by a flying aircraft to another flying aircraft, the liability of the pilot and the operator of the aircraft is governed by the
provisions of the French Civil Code”. In that regard, liability for the act of things (Article 1242, first paragraph, of the French Civil Code) will be preferred
asitis a strict liability regime whereas Article 1240 of the French Civil Code would require the injured party to prove the causal link between the damage
andthe movement of thedrone. Article L.6131-2 of the Transport Codeprovidesfurtherthat theaircraftoperatoris strictly liable for damage caused by
theaircraft or parts thereof to the people or to the goods. Only contributory negligence on the partof the victim can mitigate the liability of the pilot or
relieve him or her from any liability. Force majeure is not a ground for exemption from liability.

Article L.6214-1 of the Transport Code definesa remote pilot (télépilote) as follows: “The remote pilotis the person who controls manually the movement
of anaircraft moving withoutany personon board or, in the case of an automatic flight, the person who is at all times able to act on his or her course or,
in the case ofan autonomousflight, the person who directly determines the flight path or crossing points of that aircraft.”

The person responsible for planning a flight could be regarded as the pilot of the aircraft for the purpose of determining liability in the event of a
collision, for example. However, this Article does not contain any liability rule in relation to cases where the operation of a drone would be guided
entirely by the aircraft’s algorithm (developed by the manufacturer of the aircraft).

The penalties provided for in general criminallaw apply. In addition, specificadministrative and criminal penalties are laid down in the Transport Code
(see Articles L.6142-4t0 L.6142-6 and Articles L.6232-12 and L.6232-13).

Self-learning algorithms

Article L 311-3-1 of the Public Administration Relations Code inserted by Law No 2016-1321 of 7 October 2016 for a Digital Republic (Loin®2016-1321 du
7 octobre 2016 pour une Républiqgue numérique) provide that where an individual decision is taken on the basis of algorithmic processing, the person
concerned isinformed thereof by means of an express indication in the decision. The rules defining that processing and the main characteristics of its
implementation must be communicated by the administration to the personconcerned, if he or she so requests. The terms of application of the artide
are laid down by Decree No 2017-330 of 14 March 2017 on the rights of persons subject to individual decisions taken on the basis of algorithmic
processing.In aDecision No 2018-765 of 12 June 2018, the Constitutional Council (Conseil constitutionnel) ruled that “... Algorithms that can revise the
rules they apply may not be used as the exclusive basis for an individual administrative decision withoutthe controland validation of the controller”.

(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Act No 2019-1428 of 24 December 2019 for the orientation of mobility, JORF No 0299 of 26 December 2019 (LOM): orders under the LOM Act have yet
to be adopted as regards the issue of civil liability in respect of autonomous vehicles and vessels, beyond the context of experimentation (see also point
(a)above).

The Draft revision of civil liability presented in March 2017 by the Garde des Sceaux, Minister for Justice, J.J. Urvoas, containsthe following provision that
could be relevant in the context of artificial intelligence, where it is difficult to distinguish the actorbehind the operative event:“Where personal injury
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is caused by an undetermined person from among identified persons who act together or carry out a similar activity, each of those persons shall be
liable for the whole of the damage, unless itis shown that a particular person cannot have caused it. The persons liable must contribute in proportion
of their probable share of liability” (Article 1240). This is an application of alternative causality i.e. members of a “group” may be jointly and severally
liable in respect of personal injury caused by an unidentified member of that“group”.

The Draft law No 2658 on Bioethics inserts (by means of Article 11) in the Public Health Code a new Article L.4001-3, which deals with the use of
algorithmictreatment by healthcare professionals. A decree of the Council of State, adopted after consulting the National Commissionfor Information
Technology and Freedoms, will specify the detailed rules forimplementing thatlaw.

(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

The Commission’s Al Watch, which monitors the development, uptake and impact of Artificial Intelligence for Europe, has the following information
aboutthe French AlStrateqgy.

The Villani report, Donner un sens a l'intelligence_artificielle (Parliamentary mission from 8 September 2017 to 8 March 2018 requested by then Prime
Minister Edouard Philippe, Al budget: 1,5 billion euros during a five-year period) identifies four strategic sectors — health, transport and mobility,
environment and defence and security — in which Al should be developed. However, it contains few concrete proposals as regards any rules of civil
liability for damage caused by artificial intelligence in those sectors. The report proposes, in particular, to:

- provideaframework forthe use of predictivealgorithms (in the area of court decisions, administrative decisions, and police activities) in such a way
that a human being can be held responsible at each stage of the reasoning process (individual liability or “cascading liability” (responsabilité en
cascade);

- clarify the system of medical liability for healthcare professionals when usingartificial intelligence technologies;

- definetheliability regime for damage caused by the useof machine learning systems, adaptingthe Law No 78-17 of 6 January 1978 on Information
Technology, datafiles and civil liberties, JORF, 7 January 1978, p. 227 (Loi n° 78-17 du 6 janvier 1978 relative a l'informatique, aux fichiers et aux libertés,
JORF, 7 janvier 1978, p. 227);

- adaptthe Highway Codein view of future changes tothe international framework so that from 2022 onwards, level 3 autonomyfunctions (the driver
does not monitor the system, but he or she is ready to take control of the vehicle, if necessary) and from 2028 onwards, level 4 autonomyfunctions
(no need for drivers in some cases) can be authorised.

Development of autonomous vehicles - Strateqic orientations for publicactions -summarydocument
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‘ 2. GENERAL RULES

(a) What are the general rules on fault-based liability?

The general rules on fault-based liability are contained in the following provisions of the French Civil Code (CC) (EN version; alternative translation
at:https://webgate.ec.europa.eu/etranslation/translateDocument.html).

Article 1240 CC: “Every act whatever thatcausesdamage to another person, obliges the person by whose fault the damage occurred to repair it.” "

Article 1241 CC: “We are responsible not only for the damage occasioned by our own acts, but also by that occasioned by our own negligence or
recklessness.”"

Faultincludes any violation of a rule of conductimposed by law but also any breach of the general duty of care and diligence (principle of generality as
to fault).

Three conditions are necessary for fault-based liability to arise:an operative eventgiving rise to liability (fault), damage and a direct causal link between
thefaultand thedamage.

Burden of proof

In principle, the burden of proofis on the party making the claim:

Article 1353 CC: “Anyone claiming performance of an obligation must proveiit.

Reciprocally, a person who claims to be released from an obligation must prove the payment or the fact that caused the extinction of the obligation”.

It is therefore up to “each party to prove,according to the law, the facts necessaryfor the success of the claim” (Article 9 of the Code of Civil Procedure
(CCP)). Therefore, the victim bears the burden of proof of the fault, the damage and the causal link between the fault and the damage.

However, the judge has the power to order, ex officio, all legally admissible investigative measures.The parties are obliged to assistin the investigative
measures and the judge may draw any consequencesfrom a failure or refusalto do so. Where a party holds evidence, the judge may, at the request of
the other party, order that partyto produce the evidence, where necessary under a periodic penalty payment. The judge may, at the request of one of
the parties, request or order, where necessary in the same decision, the production of any documents held by third parties, if there is no legitimate
impedimentto so doing (Articles 10and 11 CCP).

Causation

French law does not refer to a standard of proof. The Court of Cassation adopted a flexible approach in the assessment of the causal link, taking into
account considerations of equity with a view to promote compensation for the victims. There are two conflicting theories regarding causality: the theory
of equivalence of conditions and the theory of adequate causality. According to the theory of equivalence of conditions, the legal cause of the damage

10 The Draft revision of civil liability maintains this principle in Article 1241:"One is responsible for the damage caused by one’s fault”; this principle has been established as a

constitutional standard (see also Conseil Constitutionnel, 26 September 2014, No 2014-415, QPG; priority issue of constitutionality).

11

The Draft revision of civil liability reaffirms that the judge is free to identify new non-contractual dutiesthe infringement of which islikely to constitute a fault.

107


https://www.legifrance.gouv.fr/affichCode.do?cidTexte=LEGITEXT000006070721&dateTexte=20130701
https://www.legifrance.gouv.fr/Traductions/Liste-des-traductions-Legifrance
https://webgate.ec.europa.eu/etranslation/translateDocument.html
https://www.legifrance.gouv.fr/affichCodeArticle.do?idArticle=LEGIARTI000032041571&cidTexte=LEGITEXT000006070721&dateTexte=20200311&fastPos=2&fastReqId=241879922&oldAction=rechCodeArticle
https://www.legifrance.gouv.fr/affichCode.do;jsessionid=799491FA77E621686300D10FE29F4E2E.tplgfr33s_2?idSectionTA=LEGISCTA000032021488&cidTexte=LEGITEXT000006070721&dateTexte=20200311#LEGIARTI000032041565
https://www.legifrance.gouv.fr/affichCode.do;jsessionid=64710987B9096E8D1BE3E4A418A2ACC8.tplgfr33s_3?idSectionTA=LEGISCTA000032035937&cidTexte=LEGITEXT000006070721&dateTexte=20200422
https://www.legifrance.gouv.fr/affichCode.do;jsessionid=DD8633B57041C83D7E3F6A40CDB0C382.tplgfr44s_2?idSectionTA=LEGISCTA000006149637&cidTexte=LEGITEXT000006070716&dateTexte=20200505
https://www.legifrance.gouv.fr/affichCode.do;jsessionid=DD8633B57041C83D7E3F6A40CDB0C382.tplgfr44s_2?idSectionTA=LEGISCTA000006149637&cidTexte=LEGITEXT000006070716&dateTexte=20200505
http://www.justice.gouv.fr/publication/Projet_de_reforme_de_la_responsabilite_civile_13032017.pdf
https://www.legifrance.gouv.fr/affichJuriConst.do?oldAction=rechJuriConst&idTexte=CONSTEXT000029641915&fastReqId=1530556122&fastPos=1
http://www.justice.gouv.fr/publication/Projet_de_reforme_de_la_responsabilite_civile_13032017.pdf

EPRS | European Parliamentary Research Service

is any event without which the damage would not have occurred. According to the theory of adequate causality, the legal cause of the damageis the
event which made the damage objectively foreseeable.

The Court of Cassation is pragmatic in terms of causality, in the sense that it will apply either the theory of equivalence of conditions or the theory of
adequate causality depending on the desired result: when it wishes to find a perpetrator at all costs, it will adopt a broad concept of causality, which
will lead the Court to apply the theory of equivalence of conditions (e.g. Cass., 2nd civ., 27 March 2003, No 01-00850). When, on the other hand, the
Court of Cassation wishes to rule out the liability of an agent, it will apply a rather restrictive concept of causality, which will lead the Court to resort to
the theory of adequate causality (Cass.,3rd civ., 19 February 2003, No 00-13253).

Moreover, in order to make thingseasierfor the victim, the judges may considerthat thereported evidence is sufficient to give rise to a presumption of
causality. Itis then for the defendant to rebut that presumption.

The case-law allows the use of judicial presumptions to prove legal causality in the event of doubt on the basis of scientific causality'. According to
Article 1382 CC, “presumptions which are not established by law are left to the discretion of the Court, which mustaccept them onlyif they are serious,
precise and consistent,and onlywhere the law allows proof by any means”.

The case-law has also recognised the use of legal presumptions in order to exempt the victim from proving the legal causality: it is for the blood
transfusioncentre to show thatcontamination of a patient with hepatitis Cwas not due to a blood transfusion (Cass. 1st civ, 9 May 2001, Bull. civ. I, No
130); it is for the driver of a vehicle to showthat he or sheis notliable for damage suffered as aresult of a trafficaccident (Cass.2nd civ., 19 February
1997, Bull. civ. Il, No 41).

Certain legal presumptionsare providedfor by law (special schemes): Law No 2002-303 of 4 March 2002 on therights of the sick and the quality of the
health system, JORF of 5 March 2002, p. 4118, text No 1, Article 102 (imputability of contamination with the hepatitis C virus); Law No 2010-2 of 5 January
2020 on the recognition and compensation of victims of nuclear tests in France, JORF No 0004 of 6 January 2010, page 327, text No 1; Social Security
Code, Article L.461-2 (compensation for occupational diseases).

Damage covered

French law does not provide for a predetermined list of types of damage for which a victim can recover damages’? (the principle of the generality of
damage). The principle of full compensation for damage applies. According to that principle, compensation must aim to place the victim as far as
possiblein the situation in which he or she would have been had the harmful event not occurred. The victim should not make a loss or profit from the
compensation (Cass. 2nd civ., 28 oct. 1954: Bull. civ. I, n® 328: “La réparation doit avoir pour objet de replacer la victime autant qu'il est possible dans la
situation ou elle se serait trouvée si le fait dommageable n’avait pas eu lieu. Il ne doit en résulter pour elle ni perte ni profit"'). There is no legislative text
providing for that principle. The case-law links the principle of full compensation, as appropriate, to the general rules of Articles 1240,1217 and 1231-1

2 Judgment of the Court of Justice (Second Chamber) of 21 June 2017, N. W and Others v Sanofi Pasteur MSD SNC and Others, C-621/15, ECLI:EU:C:2017:484, paragraph 55;EChR, 27
January 2009, No 67021/01, Tatarv Romania.

3 This principle isreaffirmed in Article 1235 of the Draft revision of civil liability: Est réparable tout préjudice certain résultant d'un dommage et consistanten la lésion d'un intérétlicite,
patrimonial ou extrapatrimonial; B. Waltz-Teracol, “L'intérét protégé, le dommage et le préjudice”,in:La réforme du droit de laresponsabilité en France et en Belgique.Regards
croisés et aspects de droit comparé, les dix ans du GRERCA, 7-8 décembre 2018, online version.

4 See also Article 1258 of Draft revision of civil liability.
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CC, but it has also raised that principle to the rank of an autonomous principle. The principle has not, however, been clearly established by the
Constitutional Council. The scope of application of the principle is therefore limited to general law. Exceptions are allowed, in particular in lex specialis,
such as legislation on accidents at work, which often entitles the claimant only to a lump-sum or capped compensation, or on intellectual property
(Article L 615-7 of the French Intellectual Property Code), as well as in contractual clauses. Legal limitations to the principle of full compensation for
damagein contractlaware contained in Articles 1231-3and 1231-4 CC, which provide for the debtor to be liable only for damages that were provided
for or that were foreseeable at the time of the conclusion of the contract, except where the non-performance of the contract is due to gross negligence
or wilful misconduct. In the event that non-performance of the contract is due to gross negligence or wilful misconduct, damagesinclude only what is
animmediate and direct consequence of the non-performance of the contract.

Recoverable damages includes those relating to physical injury, such as loss of amenity, aesthetic and sexual harm, material damage (damage to
personal property, beitactuallossor loss of profits), as wellas non-material damage (including physical pain, damage to privacy or honourand damage
tofeelings). The damage must fulfil three conditions for a claim in damages to arise: it must be certain, it must be personaland it must consistof harm
caused to a legally protected legitimate interest. Future damage which is certain and direct also gives rise to a claim for damages but hypothetical
damageis not (Cass., 2nd civ., 13 March 1967, N 121; Cass., 1st civ., 14 January 2016, No 14-27.250). The loss of a real and serious opportunitygives rise
to a right to compensation (Cass., 2nd civ., 3 December.1997, No 96-11816; Cass., 2nd civ., 24 June 1999, No 97-13.408; Cass., 1st civ., 4 April 2001, No
98-11.364; Cass., 1stciv., 14 October 2010, No 09-69.195: loss of opportunity is direct and certainwheneverthe disappearance of a positive opportunity
is observed). However, the victim is entitled only toa proportion of theexpected gain fromthat opportunity, dependingon the probability that it would
havearisen (Cass., 1stciv., 9 April 2002, No 00-13.314). Compensation for aloss of opportunity mustbe measured in relationto the opportunity lostand
cannot be equal to the benefit that would have accrued had such an opportunity been seized). The requirementthat the damage must be personalis
laid down in Article 31 of the Code of Civil Procedure: “Aright of action is available to allthose who have a legitimate interestin the success or dismissal
of a claim, without prejudice to cases where the law confers the right of action solely upon persons whomit authorisesto raise or oppose a claim, or to
defend a particular interest”. Moreover, the Court of Cassation hasruled that the harm caused to theimmediate victim's relatives, as a consequence of
the harm suffered by the immediate victim (dommage par ricochet), gives rise to a claim for damages provided that there is an immediate victim and
that the harm caused to the indirect victim is certain and personal™. As to the condition of legitimacy, some rulings of the Court of Cassation gave the
impression thatthe condition had been abandoned (Cass., 2nd civ., 19 February 1992, No 90-19237; Cass., 2nd civ., 7 July 1993, No 92-11.318; Cass., 2nd
civ., 2 February 1994, No 92-14.005: all concern physicalinjury), but morerecentjudgments pointin the opposite direction (Cass., 2nd civ., 24 January
2002, N0 99-16-576).

Jointand several liability is governed by Articles 1310to 1319 CC.

The obligation in solidum is a legal mechanism that does not exist in legal texts. It was created by case law' in order to allow the victim of damage
caused by several personsto requestany of the co-authorsto pay theentire debt.This mechanismapplies very broadly and is primarily used in the field

In the particular case of damage caused to the indirect victim of a traffic accident, Article 6 of the Badinter Law provides that “the prejudice suffered by a third party as a result of
the damage caused to the direct victim of a traffic accident shall be compensated taking into account any limitations or exclusions applicable to the compensation for such
damage”.

The Draft revision of civil liability introduces the obligation in solidum intothe French Civil Code (the new Article 1265 CCprovides that, “Where several persons are liable for the
same damage, they shall be jointly and severally liable towards the victim.
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of civil liability. The obligation in solidum is justified by the existence of a single damage caused to the victim, which would then resultin a single debt.
Inthe event of multiple or shared causation, the principle of full compensation for damage entails that all co-authors are jointly and severally (in solidum)
liable towards the victim, regardless of their contributory role in the occurrence of the damage, regardless of the nature of the liability incurred (whether
relating to tort, contract or a special regime) (Cass. 3rd civ, 11 June 1976, No 75-10491; Cass. com. 19 April 2005, No 02-16676) and of the basis of the
liability in question (objective or subjective). Since 1939, the Court of Cassation has held, in matters of personal fault-based liability, that “each of the
joint perpetrators of the same damage, as a consequence of their respective faults, shall be condemned in solidum to the reparation of the whole
damage, each of these faultshaving contributed to causing it in its entirety” (e.g. Cass. 1stciv, 19 November 2009, No 08-15.937). The same solution was
adopted with regard to liability for damage caused by things, where several personshave been designated as custodians of the thing that caused the
damage (Cass. civ.29 November 1948). That legal mechanism applies frequentlyamong the variousactorsinvolved in a construction process (architects,
contractors, technicians, etc.) (Cass. 3rd civ, 21 December 2017, No 16-22.222 and 17-10.074). The Court of Cassation also uses that mechanism to
facilitate the victim’s action against a personresponsible and his insureragainst whom it has direct action.

Theinjured party may therefore claim compensation for the whole damage toany of the co-authors.The co-author who has paid compensation for the
whole damage has then a claim against the other co-authors. In the field of fault-based liability, the contribution of each of the co-authors to the
compensation depends on the seriousness of the fault committed by each of them or on the causal role played by the event attributable to each of
them in the occurrence of the damage (e.g. Cass. Civ. 2nd, 9 June 2016, No 14-27.043). If the co-perpetrators of the same damage have committed a
fault of equivalent seriousness, their contribution to the debt shall be in equal parts. It shall also be in equal parts where the co-authors are all under
strict liability. Those principles are enshrinedin Article 1265(2) of the Draft revision of civil liability.

In the case of single, but doubtful, causality, whereone of the defendantsalone,who cannotbe identified, caused the whole damage, the case-law uses
the fiction of alternative causality to ensure compensation for the victims (e.g. collective actions in cases of hunting accidents, children’s games or
collective sports; in the case of doubt regardingthe identity of the health professional who caused the damage, manufacturer of the medicinal product
(Cass. 1stciv., 24 September 2009, No 08-10081 and No 08-16305 (Distilbene)) or health establishment (Cass. 1st civ., 17 June 2010, No 09-67011; Cass.,
1st civ., 28 January 2010, No 08-18837). This approach makes it possible to give rise to joint and several liability (in solidum) of all the members of the
group in question, each of them being able to escape liability by proving that he or she did not cause the damage. The contribution of each of the co-
authors to the compensationdepends on the causal role which each of the co-authors had in the occurrence of the damage. In this respect, some courts
have taken into account probabilities for the assessment of causality at the level of the contribution to the debt . Article 1240 of the Draft revision of
civil liability confirms this extensive case-law, which has not, to date, been endorsed by the Court of Cassation (“Where personalinjury is caused by an
indeterminate personfromamong personsidentified who areacting together or carrying on a similar activity,each of them shall be liable for the whole
damage, unless it is shown that it cannothave causedit. The liable persons contribute in proportion to the probability that each personhas causedthe
damage”).

Ifall or some of them have committed a fault, they shall contribute between themselves in proportion to the seriousness and the causal role of the event that is attributable to
them. If none of them has committed a fault, they shall contribute in proportion to the causal role of the event which is attributable to them or, in the absence thereof, in equal
parts.”

S. Hocquet-Berg, Répartition de la dette de réparation des dommages causés par le DES en fonction des parts de marché, CA Versailles, 14 April 2016, RG n°® 16/00296 in: Revue
générale du droit on line, 2017, numéro 25012 (Contribution to the debt for damage caused by DES according to market share).
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(b) No-faultliability (strict liability/risk-based liability)

(i) Is there strict liability for ‘things’? If so, does it cover intangible things (such as software/Al)?

Liability for damage caused by things (responsabilité du fait des choses) (Cass., 2nd civ., 23 March 2000, No 97-19.991; Cass., 2nd civ., 21 July 1982, n° 81-
12.850)

Article 1242, first paragraph, of the French Civil Code (CC) provides that “We areresponsible not only for the damage caused by our own act, but also
for that which is caused by the act of persons for whom we are responsible, or of things that are in our custody” [emphasis added].

According to the case-law, liability for damage caused by things is subject to three conditions,namely the existence of a thing, an act of a thing (fait de
la chose) and a keeper of the thing.

Only things which are subject to a special status (animals, Article 1243 CC; buildings in ruin, Article 1244 CC; defective products, Article 1245 et seq. CQ)
and motorised land vehicles (the Badinter Law) do not fall within the scope of Article 1242, first paragraph, CC. The principle of liability for damage
caused by things is very general. It includes moving and unmoving thingsand movable and immovable property, whetheror not dangerous, whether
or not defective and whetheror not operated by a person (Cass., Joined Chambers, 13 February 1930, Jand'heur). The question whether intangible things
are covered by Article 1242, first paragraph, CC s highly discussed in legal literature. The provision is very general and does not distinguish between
tangible and intangible things. The case-law has applied the provision or matters such as liquids, fumes, or smoke (Cass., 2nd civ., 26 June 1953 (liquid),
Cass., 2nd civ., 10 February 1967, N 66 (industrial fumes); Cass., 2nd civ., 11 June 1975, No 73-12.112 (smoke from the chimney of a heating system)).
Damage caused by intangible things such as artificial intelligence does not seem to be excluded per se. However, in the Draft revision of civil liability
andin theReport on the reform of French civil liability law and the economicrelations of the Working Group of the Court of Appeal of Paris, this liability
principle is expressly limited to tangible things (choses corporelles) (Article 1243, first paragraph, of the Draft revision of civil liability provides that “We
are strictly liable for the damage caused by the acts of tangible thingsthat are in our custody”).

According to the case-law, it is necessary, first, that the thing was materially involved in the occurrence of the damage, i.e. either the thing has come
into contact with the victim or, in the absence of contact, the victim must prove that the thing was in an abnormal situation. Second, the thing must
have been the instrument of the damage, i.e. it must have played an active role in the occurrence of the damage: if there has been movement of the
thing and contact with the victim, the active role of the thing is presumed (Cass., 2nd civ, 28 November 1984, No 83-14.718). Otherwise, the victim must
prove the active role played by the thing. If there has been no movement or contact, such proof is difficult or even impossible. When there has been
movement but no contact, the victim must prove the abnormal behaviour of the thing (Cass.,2nd civ, 3 April 1978, No 76-14819). In the case of contact
with an inert thing, the case-law seems hesitant but appears to require from the victim that he or she also proves the abnormality of the thing (Cass.
2nd civ, 24 February 2005, No 03-13.536; Cass., 2nd civ, 10 November 2009, No 08-18.781; Cass., 2nd civ, 13 December 2012, No 11-22.582).

Custody is defined by case-law as the “actual power of use, controland direction of the thing”. This definition refersto a notion of “material custody”in
which the owner is presumed to be the keeperof the thing. The ownercan rebutthat presumption by demonstrating a transfer of custody. The transfer
of custody may occur by contract, provided that the person with custody by virtue of the contract has the power of use, control and direction of the
thing. The transfer of custody may alsotake place outside of a contract (e.g. loss ortheft of thething) (Cass. Joined Chambers, 2 December 1941, Franck
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Cass., 2ndciv, 17 March 2011, No 10-10232). The case-law has also decided that the qualities of keeper and servant/employee are incompatible (Cass.,
2nd civ, 20 April 2000, No 97-20.132). Custody is not cumulative but alternative (Cass. 2nd civ, 19 June 2003, No 01-17.575).

When faced with a thing that has “a dynamismof [its] own” or “which is likely to manifest itself dangerously”, the case-law makesa distinction between
custody of the structure and custody of the behaviour (Cass., 2nd civ, 5 January 1956, No 56-02.126 and 56-02.138 (Oxygene liquide); Cass., 2nd civ, 5
June 1971, No 70-10668; Cass., 2nd civ, 24 mai 1984, No 83-10342; see e.g.damage caused by aerosolcans (Cass., 2nd civ, 29 April 1982, No 80-11.139
and 80-11.176), carbonated beverages (Cass., 2nd civ, 4 June 1984, inédit ), butane bottles (Cass., 2nd civ, 4 November 1987, No 86-14.476), petrol slick
(Cass., 2ndciv, 11 April 2002, No 00-15.314), aircraft (Cass., 1st civ, 27 February 2007, No 03-16.683), forklift trucks (Cass., 1st civ, 30 September 2009, No
08-12.625); see also: G. Goldman, La détermination du gardien responsable du fait des choses inanimées, préf. P.Roubier, Sirey, 1947 mentioned in: M.
Bacache, “Intelligence artificielle et droits de la responsabilité et des assurances” in: Droit de l'intelligence artificielle, dir. A.Bensamoun and G. Loiseau,
LGDJ, Les Intégrales 15,2019, p. 77).

Depending on whether the damage is caused by the behaviour of the thing or by its structure, liability lies either with the person who has custody of
thething’s:

- behaviour (the user);or

- structure (the owner: Cass., 2nd civ, 5 January 1956, op.cit.; Cass., 2nd civ, 24 May 1984, op. cit.; Cass., 11 April 2002, op. cit.; the manufacturer: Cass,,
2nd civ, 5 June 1971, op. cit.; Cass., Tst civ, 12 November 1975, No 74-10.386; Cass., 2nd civ, 4 June 1984,0p. cit; Cass., 2nd civ, 4 November 1987,
op.cit; Cass., 2nd civ., 20 March 1989, No 88-11.044; or even the professional seller or renter: M. Bacache, op. cit., p. 77).

Liability for damage caused by things is a form of strict liability: as soonas the three conditions mentioned above are met, the keeperis presumed to be
liable for the damage caused withoutthe need to prove fault. Nor can the keeperescape liability by providing evidence of the absence of fault.

The keeper may be exempt from any liability on the ground of force majeure. He or she must prove that the event in question was inexorable,
unpredictable and external. He or she may also be exempt from any liability by the act of a third party under the same conditions as force majeure.
Finally, the keeper may be foundnot to have been liable where the victim alone causedthe damage, or partly liable where the victim contributed to the
occurrence of thedamage (Cass.,2nd civ, 21 July 1982, n° 81-12.850).

When the joint exercise of an activity caused damage, the case-law considers there to be joint custody of the thing, in accordance with which all the
persons involved in the activity are jointly and severally liable (in solidum). However, where the victim had joint custody with the perpetrator of the
damage, he or she cannot obtain compensation as the qualities of victim and keeper cannotbe combined (Cass.,2nd civ, 20 November 1968, N 277).

(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

TheLaw No 85-677 of 5 July 1985 on improving the situation of victims of trafficaccidents and on speeding up proceduresfor compensation (Badinter
Law) establishes an autonomous system of compensation. It applies to victims of road accidents in which a motorised land vehicle is involved (Artide
1).

The concept of motorised land vehicle is interpreted widely in the case-law, in the sense that it can refer to cars, motorcycles, lorries, etc. and to
agriculturalmachinery. The concept of road trafficaccidents is also very widely interpreted. It is not required that the accident takes place on a public
highway. The concept of involvement is the most difficult to define. It was adopted by the legislature which wished to draft a law on compensation
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rather than liability, and therefore to evacuate any reference to causality. Thus, the Court of Cassation holds that a vehicle is involved as soon as it has
been able to play a partin the occurrence of the accident.

- Compensation for personalinjury: the systemmakesa distinction depending on whetherthe victim has the status of driver or not, it being specified
thatthe concept of driveris linked to the control of the vehicle:

Compensationfor victim non-drivers: accordingto Article 3(1) of the Badinter Law, victims who are non drivers are compensated unless they have
committed a faute inexcusable that is the sole cause of the accident. For the Court of Cassation, a faute inexcusable is the wilful misconduct of
exceptional seriousness, exposing its author, without any valid reason, to a risk of which heor she should have beenaware (for example, a pedestrian
climbing over the safety barriers and crossing a motorway). This very restrictive definitionfavoursthe victim. Article 3(2) of the Badinter Law, on the
other hand, provides special protectionfor certain victims, namely children underthe age of 16, persons overthe age of 70 and personsin possession
at the time of the accident of a qualification which entitles them to a rate of disability at least equal to 80 %. Such victims will be compensated,
unless they voluntarily acquiesced in the damage suffered (Article 3(3) of the Badinter Law) which in practice refers to cases of suicide.

Compensation for victim drivers: according to Article 4 of the Badinter Law, the fault committed by the driver of the motorised land vehicle has the
effect of limiting or excluding compensationfor the damage which he or she has suffered. This means that any fault committed by the driver can lead
to reduction or even exclusion of his or her right to compensation, where the driverhas contributed to the occurrence of the damage.

- Compensationfor damage to property: Article 5 of the Badinter law does not make any distinction betweenvictims who are drivers and those who
are not. The fault committed by the victim has the effect of limiting or excluding compensation for damage to property. However, supplies and
appliances supplied on medical prescription give rise tocompensation in accordance with the rulesapplicable to compensationfor personal injury.

- Where the driver of a motorised land vehicle is not the owner, the fault of that driver may be invoked against the owner for compensation for
damageto the vehicle. The owner has recourse againstthedriver.

- No exemption from liability: the driver or the keeper of the vehicle involved in the accident cannot invoke force majeure or an act of a third party
against thevictim (Article 2 of the Badinter Law).

- Burden of compensation: the obligation to compensate lies with the driver of the vehicle.
Where several vehicles areinvolved in an accident, the victims who aredrivers can be compensated for damage to their vehicles by the other drivers,
according to the case-law. All the drivers are jointly and severally (in solidum) liable towards victims who are non-drivers. The person who has
compensated the victim has, at the level of the contribution to the debt, recourse against the otherdebtors, which is governed by complexrules. That
actionis based on a subrogation of the victim’s rights and on generallaw. Thus, the distribution of the final burden of debt is calculated in proportion
to thefault ofeach driver.Ifallthe drivers are at fault, theresponsibility is shared equally. The non-responsible driver has recourse againstthe offending
driver for the whole amount. Thelatterhas no recourse againstthe non-responsible driver.
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(iii) Dangerous activities

The Draft revision of civil liability does notintroduce liability for (abnormally) dangerousactivities, in contrast with a similar proposalin Belgium. This
choice can be explained by the fact that the general principle of liability for the act of things is maintained. The introduction of liability for dangerous
activities often goes hand in hand with the absence of a general principle of liability for the act of things.

However, French law contains a number of special regimes related to dangerousactivities, in particular the Law No 003-699 of 30 July 2003 concerning
the prevention of technological and natural risks and compensation for damage, which inserts provisions concerning compensationfor damagein the
Insurance Code in a new chapter entitled ‘Technological Disaster Risk Insurance’ (Articles L 128-1 to 128-4 of the Insurance Code (Legislation), and
Decree No 2005-1466 of 28 November 2005 on compensation for victims of technological disastersand amending the Insurance Code (Articles R 128-1
to R 128-4 of theInsurance Code).

Technological disaster is defined as a (hon-nuclear) accident occurring either in a classified installation (i.e. installations subject to declaration or
authorisation and Seveso sites), or in an underground storage of hazardous products, or during the transport of hazardous materials and causing
damageto alarge number of properties. In the event of a technological disaster, the administrative authority takes a decision recognising the state of
technological disaster. That decision must be taken jointly by the ministers responsible for the economy, civil security and the environment (Article R
128-1 of thelnsurance Code). The order must specify the areas and period of occurrence of the damage to which a ‘technological disaster’ guarantee
applies (Article L.128-1 of the Insurance Code). Allinsurance contracts for damage to property for residential use or to goods located in such property
as wellas damage to land motor vehiclesmustinclude orare deemed toinclude a ‘technological disaster guarantee. Such a guarantee may be triggered
if the accident renders at least 500 dwellings uninhabitable and a technological disaster order specifying the areas and period of occurrence of the
damageis published in the Official Journal within 15 days of the disaster. The insured parties must report the loss as soon as possibleandin any case
within the time limit specified in the contract.

The insurer must guarantee fullcompensation for damage to property covered by the contract, without any ceiling or deductions, within the limit, for
movable property, of the declared values or capital insured in the contract (Article L.128-2 of the Insurance Code). Where the extent of the damage
makes it impossible to repair the property, the compensation must enable the insured party to recover ownership of an equivalent property in a
comparable area. The insurer shall also bear the cost of repair or replacement of land motor vehicles. Compensation must be awarded within three
months of the date of the submission of the estimate of the damaged property (or of the technological disaster order, if it is published later). The rules
also provides for a simplified procedure for assessing quantum.

(iv) Liability forthe keeping of animals

Liability for damage caused by animals (responsabilité du fait des animaux)
Article 1243 of the French Civil Code

“The owner of an animal, or the person using it, while he or she usesiit, is liable for the damage the animal has caused either becausethe animal was in
his or her custody or because the animal strayed or escaped.”

Conditions_(Cass., 2nd civ, 15 April 2010, No 09-13.370 ; Cass.,2nd civ, 9 January 1991, No 89-15.489)
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- actof theanimal:such anact exists wherever the animal has playeda causalrole in the occurrence of the damage;

- personresponsible:the owner or the userofthe animal, even when the animalis lost or has escaped. However, the owner of the animal may rebut
the presumption if he or she establishes that control of the animal was assigned toanotherperson (the keeper). Asin the case of liability for damage
caused by things, the case-law designates as keeperthe person who has the power to use, direct and control the animal.

Liability

It is a strict liability regime. The keeper may be exempt fromliability on grounds of force majeure or because of fault on the part of a third party or of the

victim. In the Draft revision of civil liability , strict liability for damage caused by animals is included in the liability regime for damage caused by things

(Article 1243).

(v) Vicarious liability (parent, teacher, employer etc.)

(1) Liability fordamage caused by others (Responsabilité du fait d’autrui)

Article 1242, first paragraph,of the French Civil Code (CC) “We areresponsible not only for the damage caused by ourown acts, but also for that which
is caused by the acts of persons for whom we are responsible, or of things that are in our custody” [emphasis added].

Vicarious liability is the obligation to make good the damage caused by the persons whom we are responsible for because we are responsible for
organising, leading and controlling either their activity or their way of living.In a seminaljudgment (Cass., Joined Chambers, 29 March 1991, Blieck, No
89-15.231), the Court of Cassationdeparted from previous case-law by abandoning the principle of limiting the number of such cases. That case-law has
since been applied to sports associations (Cass., 2nd civ., 22 May 1995, No 92-21871; Cass. 2nd civ., 20 November 2003, No 02-13.653; Cass., 2nd civ., 22
September 2005, No 04-14.092), leisure associations (Cass., 2nd civ., 12 December 2002, No 00-13.553), and associations dealing with minorsor natural
persons exercising that function. The Courtof Cassationhas not, however, established the existence of a general principle of liability for damage caused
by others. The Draft revision of civil liability adopts a very restrictive approach in this regard by opting for a closed list of persons and by depriving the
judge of discretion (Articles 1245 to 1249).

Conditions

- Supervision: The conditions for liability for damage caused by others seem now to be settled case-law. Liability is based on the concept of
“supervision”. It presupposes a certain power of direction and control of the person who caused the damage. The supervisor is a natural or legal
person who exercises legal authority over the person subject to supervision. The supervision concerned is legal supervision, having its sourcein a
judicial decision or a legal provision, without it being necessaryfor thatsupervisionto be reflected in an effective power exercised over the person
(Cass., 2nd civ.,6 June 2002, No 00-15.606). Certain decisions seem to accept thatlegal supervision can alsobe based on a contract, while others do
not. The different categories of vicarious liability set outin Article 1242 CCare not cumulative but alternative (Cass.,2nd civ., 18 March 1981, No 79-
14.036; Cass., crim., 26 March 1997, No 95-83.956). The application of Article 1242, first paragraph, CCis not subject to the identification of the
member of an association who caused the harmfulact (Cass.,2nd civ., 20 November 2003, No 02-13653).

- Fault:For sports or leisure associations to be held liable for damage caused by their members in the course of the activity they are responsible for
organising, directing and controlling, a fault must have been committed by the member who caused the harmful act (Cass. 2nd civ, 20 November
2003, No 02-13.653; Cass.Joined Chambers, 29 June 2007, No 06-18.141). A mere causal event is therefore not sufficient.
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Liability

Persons who are vicariously liable are subject to a form of strict liability which they can escape only if they can show force majeure or fault on the part of
thevictim (Cass., 2nd civ., 13 January 2005, No 03-12.884).

(2) Particular cases of liability for damage caused by others: strict liability of parents, masters and employers and teachers and craftspeople
Article 1242, fourth to eight paragraphs, CC

“Fathers and mothers,in so far as theyexercise parental authority, arejointly and severally liable for the damage caused by their minor childrenresiding
with them.

Masters and employers (principals), for the damage caused by their servants and employees (agents) in the exercise of the functions to which they are
employed;

Teachers and craftspeople, for the damage caused by their studentsand trainees during the time theyare under their supervision.
Liability arises unless the parentsor craftspeople can provethat they have notbeen able to prevent the conductthatgaverise to such liability.

As regards teachers, the fault, recklessness or negligence invokedagainst them as having caused theharmful eventmust be proved, in accordance with
the generallaw, by the claimant at the trial.”

2.1. Liability of parents for damage caused by children (Article 1242, fourth and seventh paragraphs, CC):
Conditions

- minority;
- objective harmful event attributable to the child: in order for parents to be held liable, it is sufficient that the child has committed an act which is
the direct cause of the damage invoked by the victim. No fault is required on the part of the child (Cass.Joined Chambers, 13 December 2002, No

00-13.787). Parents may be held liable whether or not the child is capable of forming his or her own views (Cass., Joined Chambers, 9 May 1984, No
79-16.612);

- residence: the child must habitually reside with one of his or her parents (flexible assessmentby the case law) (Cass. civ. 2nd, 20 January 2000, No
98-14.479; Cass.crim.6 November2012, No 11-86.857). Strict liability of parentsrests solely with the parentwith whomthe child's habitual residence
has been determined(Cass., crim,29 April 2014, No 13-84.207). However, in the absence of a judicial decision oran amicable agreementwith respect
to the terms of the child’s residence, there is a legal presumption of joint and several liability of parents who are separated (Cass. crim, 21 August
1996, N0 95-84.102).

Liability

According to case-law, the parentcan escape liability only in the case of force majeure or fault on the part of the victim (Cass., 2nd civ., 19 February 1997,

No 94-21.111, Bertrand; Cass.,2nd civ., 17 February 2011, No 10-30.439).This means that liability arises unless the parentscan prove that they have not

been able to prevent the act giving rise to liability (Article 1242, seventh paragraph, CC); Cass., 2nd civ., 19 February 1997, No 94-21.111). It is therefore

a form of strict liability.
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2.2. Liability of masters and employers (principals) (Article 1242, fifth paragraph, CC)
Conditions

Liability
The principal cannot escape liability by proving that there was no fault on his or her part. He or she can avoid strict liability only by demonstrating that
the damage was due to force majeure, the constituentelements of which mustbe assessed in relationto the agent. It is therefore a form of strict liability.

relationship of subordination (lien de préposition): it is settled case-law that this link exists where the master/employer (principal) is entitled to give
the servant/employee (agent) orders or instructions as to how to perform the duties to which he or sheis employed’. In the case of a plurality of
principals, there maybe a shift of the subordinationlink, distributive application of this link or addition of several subordination links; the relationship
of subordination may arise from a legal relationship between the principaland the agent (contract of employment (Cass., crim., 5 March 1992, No
91-81.888); contract of enterprise (Cass. , crim., 22 March 1988, No 87-82802); contract of mandate (Cass., 1st civ., 27 May 1986, No 84-16420)) or
from thefacts (Cass., crim., 14 June 1990, No 88-87.396));

harmfulevent attributable to the agent:afault on the part of theagent is necessary (Cass., 2nd civ., 8 April 2004, No 03-11.653). A principal cannot
be held liable where the liability of his or her agent is incurred only on the basis of Article 1242, first paragraph, CC as, according to case-law, the
qualities of supervisorand agent are incompatible;

link between the harmful event and the relationship of subordination: the Court of Cassation held that the principal can escape liability only if the
agent has acted (1) outside his or her duties as an agent, (2) without authorisation, and (3) for purposesotherthan those of his or her duties (Cass.,
Joined Chambers, 19 May 1988, No 87-82.654). Three cumulative conditions are therefore necessary to establishabuse of office and ensure that the
principalis not held liable for the act oftheagent. The agentis not liable if the damage arose due to an act performed within the limits of the tasks
assigned to him or her by the principal (Cass., Joined Chambers, 25 February 2000, Costedoat, No 97-17.378). Even employees with a certain degree
of independence, such as an employed doctor, can benefit from this rule. However, the agent convicted for an intentional criminal offence or a
qualified non-intentional criminal offence will be held liable even if he or she acted on the principal's instructions (Cass., Joined Chambers, 14
December 2001, Cousin, No 00-82.066; Cass., 2nd civ., 20 December 2007, No 07-13.403). The mere finding of the commission of such an intentional
criminal offenceis insufficient to establish the existence of an abuse ofofficethat would enable the principal to escape liability (Cass., 2nd civ., 12 May 2011,

No 10-20.590).

Author and date of completion: Martine HEBETTE

18

Article 1249 of the Draft revision of civil liability defines the relationship of subordination as “the power to give ordersor instructionsin relation to the performance of the duties of
the agent".
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VIl  Germany:non-contractual liability and artificial intelligence

‘ 1. SPECIFICRULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(a) Are there any specific rules on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Autonomous vehicles

Germany integrated specific provisions relating to civil liability arising fromthe operation of autonomous vehicles by amending the German Road Traffic
Act (StralBenverkehrsgesetz (StVG)) by means of the eighth actamending the Road TrafficLaw. Theamendments arethefirst legal measures with regard
to automateddriving functionsin Germany.The StVG providesfor the holderof a vehicle to be strictly liable for damage tothird partiesarisingfrom the
operation of a motor vehicle (Gefdhrdungshaftung, section 7(1) StVG).The driver is also liable unless thereis proof that the damage was not caused by
thedriver (see section 18 StVG). The amendment introduced by section 1a StVG extends in its paragraph 4 the definition of “driver” to the operator of
automated driving functionseven if thatoperator does not control the vehicle manually. The rules of the StVG apply only to“highly and fully automated
driving functions”, which allow the driver to take over the control of the vehicle. Section 1a(1) StGV provides that the operation of motor vehicles by
means of a highly or fully automated driving function shall be permissible if this function is used for its intended purpose. Fully automated vehicles,
which do not allow the driver to take over control of the vehicle, are not covered by this provision and remain prohibited on publicroads in Germany.

Section Ta(2) StGV: “Motor vehicles with a highly or fully automated driving function within the meaning of this Act are vehicles equipped with
technology that:

1. when activated, is able to controlthe motor vehicle - including longitudinal and lateral control - to perform the driving task (vehicle control);

2. is able, while the vehicle is being controlled in the highly or fully automated mode, to comply with the relevant traffic rules and regulations for
operating a vehicle;

3. canbe overridden or deactivated manually by the driverat any time;
4. is abletoidentify the need for the driver to retake manual control of the vehicle;

5. is able to indicate to the driver - by means of a visible, audible, tactile or otherwise perceptible signal - the need to retake manual control of the
vehicle with a sufficient time buffer beforeit returns control of the vehicle to the driver; and

6. indicatesthatuseis running counter to the system description.”
Extension of the definition of “driver”:

Section 1a(4) StGV: “A person who activatesa highly or fully automateddrivingfunction within the meaning of subsection (2) and uses such a function
to control the vehicle manually within the framework of the use of these functions as intended, shall also be deemed to be a
driver.”
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For backgroundon the legalframeworksee: Study of the Research Service of the German Bundestag.

Drones

On 7 April 2017, the regulation on drones (Drohnen_Verordnung) entered into force. It provides for weight-based rules on flying such flight models
(private usefor sportsor leisure) or UAV (especially commercial use) and for the obligatory marking (permanentbadge) of UAVs. Insurance (third-party
liability) is required for all operations in Germany.

Thereare currently noregulationson the operationof autonomousdrones as their use prohibited.

(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Atthetime of writing, there were no legislative proposals on non-contractual liability for damage caused by artificial intelligence.

(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

The German Federal Government presented a national strategyon Alin November 2018 (jointly developed by several ministries). It sets out a framework
for a holistic policy on the future developmentand application of Al. The strategy of the Federal Government on Al, under “adapting the regulatory
framework” (point 3.9, p. 37), refers to the application of an “ethics by, in and for design“-approach. The strategy states that the “existing regulatory
framework already provides a sound basis and high standards for this. The Federal Government will review whether the legal framework covers all
aspects related to algorithm-based and Al-based decisions, services and productsand, if necessary, adapt it in order to make it possible whether there
is any undue discrimination or bias”. The strategy plans to assess the regulatory framework on Al related, inter alia, to data protection, transparency,
non-manipulation, non-discrimination and copyright, but does not mention the assessment of civil liability. In a publication of April 2019, the Federal
Ministry for Economic Affairs and Energy expressly rejected the need for additional rules on civil liability for Al (at page 14 et seq.). The Bundestaghas
created a committee of inquiry on Al, which has been expressly tasked with examining questions of liability and responsibility for Al. In the context of
healthcare, the committee has recommended introducinga common certification for Al medicinal products and assessing whether there are liability
gaps not covered by the generalrules.

‘ 2. GENERAL RULES

(@) What are the general rules on fault-based liability?

The generalrules on civil liability are set out in the German Civil Code (Biirgerliches Gesetzbuch (BGB)) (EN version). The Civil Code generally requires fault
by a contracting party or tortfeasor. The main provision relating to tortis section 823(1) BGB. For contractual liability, the rules depend on the type of
contract: for example, section 433 et seq. BGB (purchase contract) provide for contracts relatingto the purchase of standard software and section 631
et seq.BGB (contract to produce a work) providesfor contractsrelating to the purchase of individual software.
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Section 823(1) BGB provides that a personwho intentionally or negligently commitsan unlawful act or omission which causesdeath, personalinjury or
damageto the health, freedom or property of anotheris liable to pay damagesto thatotherperson if the victim can show a causallink between the act
oromission and the damage suffered.

The burden of proofis on the claimant, who has to prove all elements needed to fulfil the claim. The party opposing the claim has to proveall elements
that mightinvalidate or hinder the claim. Under section 823(1) BGB the claimant has to prove:

(1) damageto life, body, health, freedom, property or another right,

(2) thattheinjury was caused by the defendant,

(3) thattheactionwas culpable (intentional or negligent),

(4) thattheact caused damage (material or non-material).

The defendant must prove any exclusion, defence or mitigationthat is relied on.

Case-law has developed an reversal of the burden of proof in the case of defective products (Produzentenhaftung), with regard to which the
manufacturermust prove the absence of fault for the defect of the product.

In German law, the standard of proofis “full conviction”.With regard to thequestion of whether the defendant hasinjured the claimant, the judge must
be personally fully convinced that this is indeed true (Vollbeweis, section 286 of the Code of Civil Procedure (Zivilprozessordnung (ZPO)). This is a

somewhat higher threshold than the conceptof “balance of probabilities”. With regard to the award and quantum of damages, the standard of proof is
very close, if not identical, to the “balance of probabilities” (section 287 ZPO)'.

Thefollowing heads of damages are provided forin section 823 BGB: death, personalinjuryand damage to the health, freedom and property of another.

Thereis no provision for pure economicloss. Damagesare awarded to place the victim in the position he or she would have been in but for the damage
(Integritditsinteresse).

The assessment of damages is provided for in section 249 et seq. BGB. Section 253 BGB provides for damages for non-pecuniaryloss. Section 252 BGB
provides for loss of profits (lucrum cessans). Section 253(2) provides that compensationin money can be claimed for non-pecuniary loss relating to
personalinjury, orinjury to the health, freedom or sexual self-determination of the victim (pretium pro doloribus; Schmerzensgeld).

The rules onjointand severalliability for torts are provided for in section 840 BGB, which establishes the relationship between the tortfeasors and the
injured party as wellas the relationship between tortfeasors and providesfor the recouping of damages between tortfeasors.

1

120
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(b) No-faultliability (strict liability/risk-based liability)

(i) Is there strict liability for ‘things’? If so, does it cover intangible things (such as software/Al)?

German civillaw does not provide fora generalstrict liability regime for things. Strict liability is the exception and the German Civil Code (BGB) therefore
contains no general provision for strict liability. One of the few examples of a strict-liability rule is that for pets (domesticated animals are exempt)
(section 833 BGB; see also point (iv) below). However, a number of special acts outside the BGB provide for strict liability for dangerous activities, such
as operating a motorvehicle (see point 1(a), and 2 (b)(ii) or the operationof air traffic, rail traffic, nuclear power andenergy plants (see point 2(b)(iii)). As
regards (fault-based) liability for things, German civil law does not distinguish between damage arisingas aresult of the use of a tangible or intangible
thing, or directly by the person. The question is whether there is a breach of a duty (Verkehrssicherungspflicht or Sorgfaltspflicht) and whether the
defendant committedthe breach intentionally or negligently. The rules on what constitutes a breach has been developedby the case-law (depending
on the circumstances, the owner, keeper orsupervisor may be responsible).

However, the liability of the owner of a plot of land pursuant to section 836 BGB arises from a presumption of fault. It provides that if the collapse of a
building or other structure attached to land, or the breaking off of parts of the building or structure, causes death or personal injury or damage to a
person’s health or property, then the possessor of the land (the owner-occupier) is liable for the damage to the injured person to the extent that the
incident was a consequence of the defective construction or inadequate upkeep of the building. Liability in damages does not arise if the possessor
tookreasonable care to avoid danger.

In arecentjudgment Judgmentof9.2.2018, Az.VZR 311/16), the Federal Court of Justice(Bundesgerichtshof) introduced no-fault-liability not provided
forin the BGB for neighboursby analogywith section 906 BGB (escape ofimponderable (risky) substances) in a case in which a fire caused by works on
theroofofonebuilding damaged the neighbouring property (verschuldensunabhéingiger nachbarrechtlicher Ausgleichsanspruch).

(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

Under the German Road Traffic Act (StralSenverkehrsgesetz (StVG)), the vehicle holder (Fahrzeughalter) is strictly liable for damage arising from the
operation of a motor vehicle: section 7 StVG.

If during the operation of a motorvehicle or a trailerintended for use with a motorvehicle, a person suffersdeath or personalinjury or damage to health
or property, the vehicle holder (not necessarily identical to the owner, can be a lessee) has an obligationto pay compensation to the injured person for
theresulting damage (section 7 StVG). The obligation to pay compensationis excluded if the accident was caused by force majeure or where the owner
can showthat the operatorthe vehicle used the vehicle without the owner’s knowledge or consent.

Pursuant to section 8 StVG, the provisionsof section 7 do inter alia not apply if the injured party was active in the operation of the motor vehicle or the
trailer.

Section 18(1) StVG provides that thedriver is jointly and severally liable for any damage caused. Liability fordamages is excluded if the damage was not
caused by a fault on the part of the driver (presumption of fault).
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Under section 823 BGB, the manufacturer of a defective motor vehicle or trailer must prove that he or she was not at fault (reversal of the burden of
proofin cases of product liability).

(iii) Dangerous activities

Strict liability is regulated in special legislation on dangerousactivities, such as the operationof a motorvehicle, air traffic, rail traffic, nuclear powerand
energy plants.

An example of strict liability is section 1 of the Liability Act (Haftpflichtgesetz (HpflG)), which provides for strict liability of operators of railwaysand cable
cars are strictly liable for death, personalinjury and damage to health and property. The injured party must establisha causal link between the damage
andthe operation of the railway. ‘Operation’ does not coveronly damage caused by a movingrailway, but also damage to personsboarding or exiting
a train at a station. The operatoris exoneratedonly in the case of force majeure.

(iv) Liability forthe keeping of animals

Section 833(1) of the German Civil Code (BGB) provides that the keeper of an animal (of every type, whether tame, wild, dangerous or not) is strictly
liable in damages for death or personalinjury or damage to healthor property caused by the animal. However, liability is limited to damage caused by
the danger, which is specific to an animal, in other words strict liability is not applicable if the damage would also have occurredif the animal had been
aninanimate object.

Under section 833(2) BGB, where the animal is domesticatedand held for the purpose of the keeper's profession, livelihood orincome, thekeeper is not
liable if he or she exercised the necessary care in the supervision of the animal or if the damage would have occurred even if the keeper had done so
(presumption offault).

Under section 834 BGB, the custodian of an animal, who by contract assumes the supervision of an animal on behalf of the keeper, is liable in damages
for death or personal injury caused by the animal. The custodian can avoid liability if he or she exercised the necessary care in the supervision of the
animal or if the damage would have occurred even if the keeper had done so (presumption of fault).

Section 840(3) BGB provides thatwhere a third partyis responsible forthe damage caused by ananimal as well as the person who is liable under sections
833 10 838, the person liable can recoup the fullamount from the third party.

(v) Vicarious liability (parent, teacher, employer etc.)

Vicarious liability is not a matter of strict liability in German law: it is, rather, an instrument for attributing fault or for the fault to select or supervise

someone insufficiently.Fault is therefore always necessary:

- Section 831 of the German Civil Code (BGB): a principal who uses an agent to perform a task s liable for the damage inflicted by the agent when
carrying out the task. The principalis not liable if he or sheexercised reasonable care when selecting the agent or if the damage would have occurred
even if reasonable care had been exercised (presumption of fault at the level of the principal). The agent s also liable in addition under section 823
BGB (see also point 2(a) above).
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- Section 832 BGB: the supervisor of minors and other persons under supervision is vicariously liable.. The liability is fault-based (at the level of the
supervisor)but a violation of the duty to supervise is presumed (presumption of fault).

- Section278BGB:a principalis liable for the fault of an agent only on the basis of a contract, with no possibility of exoneration.

Section 30 BGB:alegal personis liable for the actions of its representatives. Fault is necessaryat the level of the representativesinsofaras their actions

are not covered by special strict-liability rules for dangerous activities where fault is not necessary.

Author and date of completion: Michael SCHONGER and Philipp REIFENRATH.
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VIl Greece: non-contractual liability and artificialintelligence

‘ 1. SPECIFICRULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(a) Are there any specific rules on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

There is no general framework for rules on non-contractual liability for damage caused by Al, but a specific sector is subject to regulations (not
legislation).

Drones

The Administrative regulation on Unmanned Aircraft Systems (UAS) (UAS Regulation), which was introduced by a decision of the Administrator of the
Civil Aviation Authority (CAA), provides for strict liability with regardto damage caused by remote pilots oroperators during the execution of the flight.

The scope of the flight regulation includes all categories of UAS except for model aircraft, which are regulated by CAA Regulation on "model aircraft
flight" (Article 2a of the UAS Regulation)’, UAS used for military or other governmentpurposes by the respective governmentagencies (armed forces,
security forces, etc., Article 2b of the UAS Regulation) and tethered or free-flying balloons. However, government agencies responsible for UAS for flights
relating to government business may opt, upon request, to comply with the CAA Regulation.

Article 3 of the UAS Regulation defines “unmannedaircraft” as an aircraftthat is operated or is designed to be operated without a pilot (operator being
synonymous with pilot).

Article 5(7D) of the UAS Regulation providesfor strict liability in the case of damage caused during the execution of the flight under the operation of a
remote pilot or operator. An operator is the owner, lesseeor occupier (person in possession or control) of the aircraft.

(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

At the time of writing, there are no legislative proposals on non-contractual liability for damage caused by artificial intelligence, and thereis no relevant

case-law. However, civil liability for damage in tort and contract are the subject of lively academic debate, with most commentators proposing different
interpretations of the existing legal civil liability framework.

' Article 1 ofthe CAA Regulation on model aircraft flight includes a definition for a model aircraft: “Model Aircraft isa flying device of limited dimensions, with or without a

propulsion system, which cannot transport humans, and which isused for sports or entertainment. Models can be in the form of an airplane, a glider, a helicopter, a self-propelled
plane, a seaplane, an amphibian plane, a parachute, a balloon, an airship, or any other form. The air models can be remote controlled, capable of free flight, or of circular flight.”
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Article 922 of the Greek Civil Code (CC)? on the liability of principals for the acts of their agents can be interpreted as the legal basis for liability by Al,
according to what seems to be the prevailing academic opinion.

Pursuant to that Article, a person who appoints another to perform a function is bound to make reparations to a third party for the harm caused by a
tort committed by the agent (auxiliary person) in the execution of his or her function. As a condition for vicarious liability, the agent must have
committed a prohibited act or omission with culpability. The burden of prooffalls on the personclaiming damage.

In a widely cited academic article, it is proposed that, rather than regulating civil liability for Al in separate legislation, a shift in the interpretation of
vicarious liability for damage caused by an agent (Article 922 CC) would be sufficient to deal with Al-related cases.

According to the same academicarticle, artificialintelligence could be an occasion to revive an older theory pursuantto which the use of autonomous
agents exacerbates theriskof damage to third parties, since the interference of an autonomousagent generates an uncontrollable, unpredictable, but
somehow planned risk to third parties. Hence, the intensity of that risk would justify an interpretation of Article 922 CC that allows for the
implementation of a strict liability regime, limited to the area of artificial intelligence (mutatis mutandis application by interpretation).

(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

Atthetime of writing, there are no national strategies on non-contractual liability for damage caused by artificial intelligence.

The Minister for Digital Governance hasdeclared that Greece’s national strategy for artificial intelligence willbe announced as soonas thefirst paperon
digitaltransformation has been released. However, the paper on digital transformation which was originally plannedto be published and presentedin
the end of March 2020, was delayed due to the COVID-19 outbreak and is now expected to be presented for public consultation mid-June 2020.

The obligation to present a digital transformation paperstems from Article 49 of Law No 4623/2019°.

2 No EN translation is available free of charge.

3 “The Digital Transformation Paper updates and replacesthe National Digital Strategy. The Digital Transformation Paper isissued and published by a decision of the Minister of
Digital Government and includes the basic principles, framework and guidelines for the digital transformation of the Public Administration, but also the private sector of the
economy, setsout the specific principles governing any horizontal or sectoral initiative for this purpose and incorporates the recording of all relevant procedures and actions with
measurable objectives and measurable results per quarter. It is binding on all stakeholders in the public and the wider public sector. If necessary, the Digital Transformation Paper
can be adapted every five yearsfrom its issuance, by decision of the Minister of Digital Governance.”
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‘ 2. GENERAL RULES

(a) What are the general rules on fault-based liability?

In accordance with Article 914 of the Greek Civil Code (CC)* a person responsible for damageis liable, provided that the act was unlawful, the person
was at fault and causation is proven. The general rule on burden of proof in Greek law is the principle of fault-based liability (casum sentit dominus),
according to which the injured party has the burden of proving the culpability of the personwho caused the damage, in accordance with Article 338 of
the Greek Code of Civil Procedure. The burden of proofis reversed only in cases where the law specifically provides for a presumption of fault. The CC
provides for two cases in which the burden of proofis reversed: Article 923 CC, on vicarious liability for a personwho has a duty of care (suchas a parent
oran employer) and Article 924(2), on the liability of an animal owner. Furthermore, Act No 'r N /1911 concerning the liability regime for cars provides
in Article 5(2) for the reversal of the burden of proof and for the presumption of the liability ofthe owner/driver/occupier (the personin control).

Asregards evidence Greeklaw follows the principle of party prosecution, meaning that the court acts only on the application of a party and decides on
the basis of the claims made and demonstrated by the parties and of the applications that they submit. The court assessesthe evidence freely, decides
onits veracity at its own discretion, and gives reasonsfor its conclusions.Where the law provides for determination on a balance of probabilities alone,
for example in the case of applications for interim measures, the court is not obliged to apply the usual rules governing the taking of evidence,
admissibility or the weight of particular evidence, but may take into consideration anything that it deems to be appropriate in order to determine the
facts.

Damages for personalinjury and deathare providedfor, respectively, in Articles 928 and 929 CC.

Article 298 CC provides for compensation for pure economicloss and lucrum cessans (loss of profits).

In accordance with Article 299 CC (damages for non-pecuniary harm are recoverable only in cases provided for by law) and Article 932 CC, the courts
may decide to award damages for non-material (moral) damage. Such damages may alsobe awarded to the family of a victim who has died as a result
ofa tort.

Articles 926 and 927 CC provide for joint and several liability. Co-perpetrators are jointly and severally liable to the victim and any co-perpetrator who
has compensatedthe victim can recoup damages fromthe otherco-perpetrators in accordance with their share of liability.

(b) No-faultliability (strict liability/risk-based liability)

(i) Is there strict liability for ‘things’? If so, does it cover intangible things (such as software/Al)?

Thereis no general provision on liability for damage caused by things in the Greek Civil Code (CC). However, Article 925 (CC) introduces strict liability
for the owner or occupier (personin possession) of a building orother construction which mightcollapse, unlessthey can provethatit was kept in good
condition. Furthermore, since in Greek property law an animalis consideredto be a thing, Article 924 CC on the liability of animal owners could fallinto

4
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this category. The owner of the animalis strictly liable for any damage caused by the animal. This strict liability can be reversed in the case of damage

by a domestic animal used for the purpose of the owner’s profession or to guard or help of the owner, where the owner can prove that he or she
exercised the normal duty of care.

(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

There are two possible legal bases as regards liability for cars; the common rules in the Chapteron tort-based liability in the Greek Civil Code (CC) (Artides
914 t0 938 CC) and a legal act of 1911 on vehicles, IqrN/1911. Article 4 of the latter introduces a strict liability regime and a presumption of liability on
the part of the owner/driver/occupier (person in control) of the car in case of an accident. Article 5 of the legal act, however, provides for an exemption
where the person who caused the damage proves thatall the appropriate measures of care were taken. Article 10 of the legal act provides forthegeneral
rule of fault-based liability in accidents involving two or more cars. Fault on the partof the driver of drivers of who caused the damage must be proved.
In addition, Article 2 of Law No 489/76 (EN version)’ requires theownersor keepers of motorvehicles in circulation in Greece to hold third-party liability
insurance for their motor vehicle.

(iii) Dangerous activities

Thereis no general clause of liability linked to dangerousactivities in Greek law. Only two specific provisions in the Greek Civil Code (CC) could give rise
to strict liability for certain dangerousactivities: Article 924 CC on the liability of the owners or keepers of dangerousanimals (see also point (iv) below)
and Article 925 CC on the liability of the owner or occupier (person in possession) of a building or other construction (see also point (i) above).
Nevertheless, specificlegal acts may provide a strict liability regime for certain activities. One such example is Law No 1815/1988 (Code of Aviation Law),
which, in Articles 106 to 121, provides for the air carrier’s strict liability for death, personalinjury or damageto property.

(iv) Liability forthe keeping of animals

Article 924 of the Greek Civil Code_provides that the owner of an animal is strictly liable for any damage caused by the animal. Where the damage is

caused by adomesticanimal used for the purposeof the owner’s professionor to guardor help the owner and the ownerexercised the normal level of
duty of care, the owner can avoid liability.

> Article 2(1) thereof.“Owners or keepers of motor vehicles circulating in Greece on road, are obliged to have covered their third party liability arising therefrom, in accordance with

the provisions of this law. Circulation of such vehicles in areas accessible to the public or toa number of persons entitled to use such areas shall be deemed as road circulation.”
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(v) Vicarious liability (parent, teacher, employer etc.)

Article 922 of the Greek Civil Code (CC) provides for vicarious liability on the part of principals for their agents. The case-law provides an example of
vicarious liability of a medical clinic for the medical error of a junior doctor who was under the direct supervision of the clinic. Article 922 CC could be
applicablein thefield of Alas it concerns the designers of automatic machines such as robots, provided that theyare usedin a manner equivalentto an
agent.The principle s liable for the damage caused by technological means unless the principal can show thatthe requisite duty of care in supervision
was exercised.

Under Article 922 CC, the term agent (auxiliary) describes a person who is appointed by the principal to perform a function and the latter is bound to
make reparationsto a third party for the harm caused by a negligent act or omission committed by the agent. To establish liability, no contract or fee
agreementis required. The agent need not be an employee stricto sensu: the relationship can be fortuitous. However, the agent should be dependent
upon the principaland theremust be a causal link between the agent’s actin the context of work underthe control andin accordance with the directions
of the principal and the principal’s business. Both conditions must be fulfilled for the principal to be strictly liable for the damage caused.

In accordance with Article 923 CC, there is a rebuttable presumption that persons who have a duty of care towards others, such as parents, legal
guardians or, as in the second subparagraph of that Article, persons in the position of a parent or guardian by virtue of a contractualarrangement, are
liable for the torts of their charges, unlessthey show thatthe damage would haveoccurred in any event orthat they exercised the requisite standard of
duecare.

Author and date of completion: Argyro KERAMIDA and Vaia VAENA.
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IX  Hungary:non-contractual liability and artificial intelligence

‘ 1. SPECIFICRULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(a) Are there any specific rules on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Introduction

At the time of writing, there are no specific rules on non-contractual liability for damage caused by artificial intelligence or legal definition of artificial
intelligence.

Road transport

Under Decree No 5/1990. (IV. 12.) of the Minister of Transport, Communication and Construction on the technical inspection of road vehicles, an
autonomous vehicle for development purposesis one that serves the development of partially or fully automated operations, and in which a test driver
is presentand, depending on the level of automation orin any situation presentinga risk toroad safety, exercises, tothe extent possible, manual control
during the operation,or can take over manual control of the vehicle at any time (§2 (3b)(b) of the Decree).

Decree No 6/1990. (IV. 12.) of the Minister of Transport, Communication and Construction onthe technical conditions of entryintoservice and circulation
in traffic of road vehicles provides for the classification of vehicles for development purposes according to their level of automation (Annex 18 to the
Decree).

The developer of the vehicle is liable for the operation of vehicles for development purposes (§16/B. (8) of Decree No 5/1990 (IV. 12.)).

According to case-law, the liability of the operator of a vehicle for damage caused by the vehicle is covered by the general rules of strict (objective)
liability under Act V of 2013 on the Hungarian Civil Code (CC; for the English version, click here) (judgments: BH2002.306, BDT2010.2236, BDT2012.2661)
(seealso point 2(b)(iii) below).

In the case of autonomous vehicles for development purposes, compulsory third-party insurance corresponding to the registration number or
temporary registration number of the vehicle is required for the entire duration of the testing. In the absence of such a registration number, an
equivalent liability insurance is required (Annex 17(7) of the Decree No 6/1990 (V. 12.)).
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Air transport

The main act regulating unmanned aircraft, such as drones, in accordance with Regulation (EU) 2018/1139 of the European Parliament and the Coundil
is Act XCVIl of 1995 on air transport. Underthatact,an unmanned aircraft is defined as a civil aircraft designed and operated withouton-board pilots.

There are no specific provisionsin Act XCVIl of 1995 on the liability of the person carryingout an activity with a drone for damage caused by the drone.
According to existing case-law, such liability is covered by the generalrules of strict (objective) liability (sections 6:535-6:539 CC). See also judgments:
BH2002.306,BDT2010.2236, BDT2012.2661 and point 2(b)(iii) below.

(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Atthetime of writing, there are no legislative proposals on non-contractual liability for damage caused by artificial intelligence.

(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

Act LXXVI of 2014 on Scientific Research, Developmentand Innovation providesthat the government willinitiate programmes and measures in order
to supportthe challenges and the dissemination of artificial intelligence (84(1)(g) of the Act).

A nationalstrategyis currently being developedby the Innovation and Technology Ministryand the Ministry of Justice and will be published following
approval by the government.

Based on Instruction No 4/2019(ll. 28.) of the Ministry of Innovation and Technologyon its organisational and operational rules, the Ministry manages
and supports artificial intelligence based solutions, operates, via the Digitdlis Jolét Nkft (Digital Wellbeing Non-profit Limited Liability Company), the
Mesterséges Intelligencia Koalicié (Artificial Intelligence Coalition) and carries out its tasks. The Ministry takes part in the elaboration and implementation
ofthe European Digital Europe Programme relating to artificial intelligence, supervises the Artificial Intelligence Coalition, is responsible for the creation
andimplementation of a national strategy promoting research, innovation and application of artificial intelligence at national level (§54/A and Annex
2).

Based on Government Decree No 127/2017 (VI. 8.) on specific tasks relating to the implementation of the Digital Well-being Programme and on the
amendment of Government Decree No 268/2010 (XIl. 3.) on the Government Informatics and Development Agency, Digital Wellbeing Non-profit

Limited Liability Company, within its public tasks, operates the Artificial Intelligence Coalition, carries out the tasks related to the Artificial Intelligence
Strategy of Hungary and takes partin the implementation of the tasks specified in that strategy (§4(2)(f) and (g)).
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‘ 2. GENERAL RULES

(a) What are the general rules onfault-based liability?

The Hungarian CivilCode (CC) (EN translation) providesfor the general rules on fault-based liability.

Causing damage unlawfully is prohibited by law. A person causing damage unlawfully to another is liable in damages for the damage caused. The
person causing the damage is exempt from liability if he or she proves that he or she was not at fault, namely if he or she acted with the care that is
generally expected under the given circumstances (sections6:518-9and 1:4 CC).

Theinjured party must prove the damage and the causal link between the damage and the conduct of the person causing damage. It is not necessary
to prove that the damage was caused unlawfully as the CC expressly provides that causing damage is always unlawful. The person causing damage
must prove the absence of his or her fault and thatthe injured person contributed to the damage by being at fault (sections 6:520 and 6:525 CC).

Causing damage is unlawful, except if the damage was caused:
- withtheconsentoftheinjured party,

- tothe attacker for the purpose of averting an unlawful attack or a threat assumed to be an unlawfuland imminent attack, and the person causing
the damage exceeded the limits of what was necessary,

- insofarasitwas causedin an emergency situation and was proportionate,

- by conduct allowed by law, and that conduct doesnot harm theinterests of others protected by law, or the law obliges the person causing damage
to provide recompense.

No causallink can be established if the person causing the damage did not foresee orshould nothave foreseen the damage (sections 6:520-1 CC).
The person causing the damageis liable alone for all the damage, including:

- losssustained in property (damnum emergens),

- loss of profits (lucrum cessans),

- costs necessaryto eliminate the pecuniary losses of the injured party,

- compensation for theviolation of personality or non-material damage (damages for pain and suffering).

Damages for pain and suffering are governed by the general rules on liability for damages, save thatthe injured party need only prove thatthere was a
violation, but not that there was a loss under thefirstthree heads of damages (sections 2:52 and 6:522 CC).

Jointand several liability
- If severalpersons cause damage jointly, theyare jointly and severally liable towards the injured party.

- Thecourtmaydecide notto apply joint and severalliability if the injured party contributedto the damage, or where justified on grounds of spedcial
circumstances. If the court decides not to apply joint and several liability, it awards damages in proportion to the fault (subjective) of each co-
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perpetrator or, if this cannot be established, in proportion to their contribution (objective). If neither the proportion of fault nor the proportion of
contribution can be established, the courtfinds againstthe co-perpetrators of the damage in equal shares.

Therules on joint and several liability also apply where the damage could have been caused by any of several simultaneous actsor omissionsalone, or
if the conduct that caused the damage cannotbe identified (section 6:524 CC).

(b) No-faultliability (strict liability/risk-based liability)

(i) Is there strict liability for‘things’? If so, does it cover intangible things (such as software/Al)?

The Hungarian Civil Code (CC) (EN translation) does not provide for a general strict (objective) liability regime for things, but it does provide for fault
based liability for damage caused by defective buildings and for damage caused by things thrown, droppedor spilled.

Liability of the owner of a building

- Theownerofthebuilding s liable for damage caused to another person by parts falling off the building, or by the defects of the building, except if
he or she proves thatthe ruleson constructions and maintenance were complied with, and he or she was not at faultin connectionwith preventing
the damage during the construction or maintenance.

- This rule applies to liability for damage caused by falling objects which are placed on the building and provides for joint and several liability with
the owner ofa building and the person in whose interests the object was placed on the building.

- Theruleis without prejudice to the right of the owner to recoup damages froma third party who caused the damage (section 6:560 CC).
Liability for damage caused by thingsthrown, dropped or spilled

- Thetenant of a residence or other premises, or the person using those premises under another legal title, is liable towards the injured party for
damage caused by things thrown,droppedor spilled from those premises.

- Thetenantorthe user ofthe premises is liable as a surety if he or she namesa third party ashavingcauseddamage. The tenant orother user escapes
liability if he or she proves that the person causing the damage was staying at the premises unlawfully.

- Theownerofthebuildingis liable towards theinjured party for the damage caused by things thrown, dropped or spilled from a building designed
for collective use. The owner is liable as a surety if he or she names the person causing damage.

- These rules are without prejudice to the right of the tenant, other user or owner of the premises or building to recoup damages from the person
who caused the damage (section 6:561 CC).

Regarding strict (objective)liability with regard to dangerous things, see also point (iii) below.
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(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

According to the Hungarian Civil Code (CC) (EN translation) and case-law, cars are subject to a strict (objective) liability regime (sections 6:535-9 CCand
judgment: BH 2002.306).

The operator (usually the owner) of the car is liable for the damage caused by the car unless he or she can prove that the damage was caused by an
unavoidable event outside the scope of the hazardous activity. The operator is not required to compensate for damage to the extent that it resulted
from the victim’s faulty behaviour. While apportioning liability for damages, the hazardous nature of the activity is taken into account against the
operator. The liability of the operator of the car is taken over by the third-party insurance company that is liable for the damage causedby a car to a
third party. For more details on the strict (objective) liability provisions,see also point (iii) below.

(iii) Dangerous activities

The Hungarian Civil Code (CC) (EN translation) provides for a general strict (objective) liability regime (liability for hazardous activities), which covers
liability for things, such as machinery and equipment.

Liability for hazardous activities

- Aperson carrying outhazardous activities is liable for the resulting damage, unless he or she provesthat the damage was caused by an unavoidable
circumstance outside the operation of the hazardousactivity.

- A person who causes damage by his or her activity endangering the human environment is liable in accordance with the rules on liability for
hazardous operations.

- Liability cannot be avoided or limited, save with regard to liability for damage to property (section 6:535 CC).

The operator

- Thepersoninwhoseinterest the hazardousoperationsare carried outis considered to be a personcarrying out the hazardousactivity.

- Ifthehazardous operationsare linked to several operators, they shall be considered to be persons causing damage jointly (section 6:536 CC).

Rules on the contribution by the injured party

- Theoperatoris not required to compensate for damage to theextent thatit resulted from the fault of the injured party. While apportioningliability
in damages, the hazardous nature of the activity is taken into account againstthe operator.

- If anon-culpable person has contributed to causing the damage by his or her avoidable conduct, the operator has full liability towards the non-
culpable person who suffered damage. The operator may enforce a claim for reimbursement against the caregiver of the non-culpable person
(section 6:537 CC).

Statute of limitations

The claim for damages arising fromthe liability for hazardous operations lapses after three years (section 6:538 CC).

Concurrence of hazardousoperationsand the relationship between co-perpetrators
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- Ifthehazardous activities of co-perpetrators cause damage to each other,the operators are liable in proportionto the degree of their fault. If damage
was caused defacto by a person otherthan the operators, the operators are liable for damages based on the fault of the person causingdamage de
facto.

- If neither party is at fault, damages are payable by the person under whose control the irregularity of the hazardous activities which led to the
damage occurred.

- Ifthedamagecanbetracedback toanirregularity that occurred under the control of the hazardous activities of both parties, orif no suchirregularity
can be established with regard to eitherof the parties, then, in the absence of fault, each party is liable for his or her own damage.

- This provision also applies tothe relationship between operators if the damage is caused by several hazardous operations. However, in the absence
of fault orirregularity, liability is borne in equal shares (section 6:539 CC).

That general strict (objective) liability regime does not expressly cover software or Aland there are nodefinitions in Hungarian law of hazardous activities
or artificial intelligence. According to existing case-law an activity is hazardous where a relatively minor disorder occurring during an activity could
create a situation threatening to cause seriousinjury, suchas a life-threateninginjury, injury causing a permanentdisability,a permanent deterioration
of health or substantial damage to property, or where even a minor fault -minor negligence - of the person carrying out the activity could create such
asituation, risking serious injury (judgment: BDT 2012.2661). According to the case-law a person is notexempt from liability for reason of an irregularity
which is due to an unidentifiable reason where such irregularity occurred within the hazardous activity itself. Such a reason could be the faulty, irregular
operation of the softwareof the Alwhere it causes extra-contractual damage.

(iv) Liability forthe keeping of animals

The Hungarian Civil Code (CC) (EN translation) providesfor liability for the keeping of animals:

The keeper of an animal is liable for the damage caused by the animal, unless the keeper proves that he or she was not at fault in connection with
keeping the animal (section 6:562 CC) (fault-based liability).

Keepers of dangerous animals are liable in accordance with the rules on liability for hazardous operations (section 6:562 CC) (strict (objective) liability).

The person entitled to hunt and in whose hunting area the damage was caused is liable for the damage caused by the game. The person entitled to
huntis exempt from liability if he or she proves that the damage was caused by unavoidable circumstances outside his or her control (section 6:563 CC)
(strict (objective) liability).

For more details about fault-basedliability, see also sections 518-534 CC, and for more details about strict (objective) liability, see also point (iii) above.
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(v) Vicarious liability (parent, teacher, employer etc.)

The following cases of vicarious liability in the Hungarian Civil Code (CC) (EN translation), which do not fallunder the regimeof strict (objective) liability
per se, unless the person causing the damage would be liable under the rules of strict (objective) liability,could be a source of inspiration for Al related
liability:

- If an employee causes damage to a third party in connection with the employment relationship, the employer is liable for damage to the injured
party.lfa member ofalegal person causes damage to a third party in connectionwith his or her membership relationship, the legal personis liable
fordamageto theinjured party. The employeeand the member have joint and several liability with the employer or the legal person, respectively,
if the damage was caused intentionally (section 6:540 CC).

- Ifan agent causes damageto a third partyin his or her capacity as an agent, theagent and the principal are jointly and severally liable for damage
to theinjured party. The principalis exempt from liability if he or she proves that he or sheis not at fault with respect to selecting the agent and in
providing the agent with instructionsand supervision (section 6:542 CC).

- A person under a contractual obligation is liable for damage caused to a third party by the person with the contractual obligation within the
framework of the performance of the contract, unless he or she names a third party who caused the damage and who is unknown to the injured
party (section 6:543 CC).

- A personwhoisincapacitated to the extent that he or sheis unable to evaluate the consequences of his or her actions in connection with causing
damage is not liable for the damage caused. The person who is considered by law to be the guardian of the non-culpable personis liable in the
place of the non-culpable person.The person exercising supervision over the non-culpable personat the time when the damage was caused is also
considered to be a guardian. The guardian is exempt from liability if he or she proves that he or she was not at fault with regard to the education
and supervision of the charge (section 6:544 CC).

If the damage has been caused by a culpable minor who has a guardian who is required to exercise supervision,and theinjured party proves that the
guardian was at fault, the guardian and the minorare jointly and severally liable for the damage caused (section 6:547 CC).

Author and date of completion: Andrea BOCSKAI-LANG.
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X Italy: non-contractualliability and artificial intelligence

‘ 1. SPECIFICRULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(a) Are there any specific rules on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Drones

Provisions on non-contractual liability are provided for both in a regulation (ENAC) issued by the Ente Nazionale per I'’Aviazione Civile (the Italian Civil
Aviation Authority) and in the Navigation Act (Royal Decree 327/1942). Rules on civil liability vis-a-vis third parties arising from operating such vehides
are enshrined in the Italian Navigation Act. Article 965 of that Act refers to operators’ liability by reference to the 1952 Rome Convention on damage
caused by foreign aircraftto third parties on the surface: an individual suffering damage has the right to compensation. The burden of proof can be met
by providing evidence that the damage was causedby an aircraftduringa flight. If such damage is not a direct consequence of the incident, the injured
person has norightto compensation. It is prohibited to fly an Unmanned Aircraft System (UAS) without insurance (Article 32 ENAC). There is a distinction
between remotely piloted aircraft (RPA) and UAS.While RPAs are controlled by a remote operator, in the case of a UAS the pilot cannot intervenein the
operation of the aircraft in real time.

UASis anumbrella term that includes allunmanned systems.

The distinction between modelaircraft and RPA in the ENACRegulation seems to focus on the purpose of the aircraft (an aircraft used for recreational
or sports purposesis considered a model aircraft, whereas an aircraftused for other purposes is considered an RPA).

In particular, Articles 1.2,1.3and 1.4 ENAC provide for the following: “This Regulation, implementing Article 743 of the Italian Navigation Code, divides
remotely piloted aerial vehicles into remotely piloted aircraft systems andmodel aircraftfor the purpose of the application of the Code.

Remotely piloted aerial vehicles operated or intendedto be operated for specialised operations or for experimental, scientificor research activities, are
considered to be remotely piloted aircraft systems or RPASand the provisionsof the Italian Navigation Code apply, in accordance with this Regulation.

Model aircraft shallnot be regarded as aircraft for the purposes of the application of the provisions of the Italian Navigation Code and can be used for
recreational and sporting activities only. Nevertheless, this Regulation sets out specific provisions and limitations applicable to the use of the model
aircraft to ensure the safety of persons and property on the ground and of other airspace users.”

Moreover, Article 35.1 ENAC provides that “[t]he model aircraft operator is responsible for operating the aerial vehicle in a manner such as not to
endanger personsor property on the ground and other airspace users, to maintain separation from obstacles, to avoid collisions during flights and to
give way to any other airspace users.”

Article 5(1) ENACsets out the following definitions:
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- a modelaircraft is defined as a remotely piloted aerial vehicle, used exclusively for recreational and sports purposes, without people on board,
without equipment onboard that might enable its autonomousflight, and used under the direct and continuous visual control of the model aircraft
operator, without visual aids.

- aRPAisdefined as a remotely piloted aerial vehicle without personson board, not usedfor recreation and sports.

Self-driving cars

The Ministerial Decree of 28 February 2018 on the testing of connected and automated vehicles on public roads provides for the experimentation or

testing of autonomous vehicles on a protected site or public roads to be performed by a human driver (supervisor) possessing certain specific

qualifications in addition to the required insurance cover, including:

- possessionfor at least five years of a driver’slicense for the specific vehicle being tested;

- successful completion of either a safe driving course or a specific course for self-driving vehicles testers at an accredited bodyin a Member State;

- completion of tests for at least 1000 kilometres on self-driving vehicles on a protected site or public road, including abroad, provided that such
testing takes placein a country where such experimentation is regulated;

- possessionofthe required expertise, adequately documented, for taking part in the testing as supervisor.

The existing regulations require that the humandriver be able to switch promptly from automatic to manual control of the vehicle and vice versa.

(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Atthetime of writing, there are no specificlegislative proposals on non-contractual liability for damage caused by artificial intelligence.

(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

No specific policy initiatives specifically refer to damage caused by Al.

Nevertheless, the Agency for Digitalltaly published a White Bookon Artificial Intelligence in March 2018, outlining the state of play of Alin Italy, calling
on stakeholderstoimprove access to Alin Europe and Italy. The White Book sets forth a new common culture forinnovationin public services, as well
as various challenges related to Al for the Three-Year Plan for Information Technology in the Public Administration, publishedin 2017. Additionally, the
Book suggests the establishment of a National Competence Centre and a Trans-disciplinary Centre on Al for the promotion of data collection and of
measures to spread Al-related competences within the publicadministration.

In its judgments no 2936/2019 and o 8474/2019, the Italian Council of State extended the legitimacy of algorithmsto the public administration’s
discretionary activity, outlining the binding principles which should guide the use of such algorithms and requiring that they comply with the GDPR.
These judgments also outline new scenarios possibly involvinga relationship between smarthomesand publicadministration.

Furthermore, the ltalian governmentissued a call for experts in September2018, aiming to createa think tank of high-level experts to be entrusted with
the preparation of a National Strategy on Al, focusing on “developing policies and tools on thevarious issues related to the development and adoption
of Al systems”.
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In July 2019, a group of experts from the Ministry of Economic Development issued a paper that was published Proposte per una Strategia Italiana per
I'Intelligenza Artificiale (Proposals for an Italian Al strategy), which provides general recommendations and outlines various aspects of Al in different
sectors.

2. GENERAL RULES

(a) What are the general rules onfault-based liability?

With regard to torts, Article 2043 of the Italian Civil Code (CC) provides that victims of unjust damage caused by a third party, whether intentionally or
negligently, are entitled to compensation.

As for the burden of proof, the victim must prove the damage and the causallink between the act and the damage. A reversal of the burden of proofis
permitted if agreed between the parties to a contract on disposable rights, orwhen imposed by law (e.g. in taxlaw).

A causal link is established where it was “more likely than not”, namely where the nexus between the act and the damage is proven on a balance of
probabilities.

Extra-contractual liability (Article 2043 CC) can cover both pure economicloss and lucrum cessans (Article 1223 CC), as well as non-patrimonial damage
(Article 2059 CC), which includes personalinjury as well as psychologicaland moraldamage.

With reference to joint and severalliability, an example can be found in Article 2054(3) CC, pursuantto which the owner of a vehicle is jointly liable with
thedriver for damages, unless the former can prove the latter took control of the vehicle against his or her will.

(b) No-faultliability (strict liability/risk-based liability)

(i) Is there strict liability for‘things’? If so, does it cover intangible things (such as software/Al)?

Italian law is historically oriented towards forms of fault-based liability. The Italian Civil Code (CC) only provides for a few cases of strict liability
(responsabilita oggettiva) for things, through a reversal of theburden of proof: liability for dangerous activities (Article 2050 CC; see also point (iii) below);
liability for damage caused by thingsin a person’s custody, subject to a defence of force majeure (Article 2051 CC); liability for damage caused by the
total or partial collapse of a building, unless the custodian or supervisorcan show that the building or structure was maintained flawlessly (Article 2053
CO.

Italian legal doctrine provides for a distinction between tangible things (res corporales) and intangible things (res incorporales). Property or assets are
things that can be the subject of rights (Article 810 CC). This concept of property —whether movable or unmovable property -, albeit nominally related
to the concept of things, has evolved so asto cover intangible things, such as intellectual property. Withregard to liability for things in a person’s custody
(Article 2051 CC), an essential condition is that the person liable must be in possession of the thing. Because of this condition, the provision does not
coverintangible things, since they are notsusceptible to being physically possessed.
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(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

Pursuant to Article 2054(3) of the Italian Civil Code (CC), the owner of a vehicle s jointly liable with the driver, unless he or she can prove that the driver
took control of the vehicle against his or her will. Liability arises regardless of the owner’s fault,henceit is a case of strict liability.

Such joint liability is also enshrined in Article 196 of the Italian Traffic Code, with the consequence that all vehicles areinsured at all times. Assuminga
driver has full control of the vehicle, he or sheis considered to be responsible for events caused by driving thevehicle. It is worth distinguishing between
semi-autonomous and fully autonomous driving. In the former category, the driver retainsresponsibility while maintaining full control over the car. In
the latter category, responsibility does not depend on the driver'sbehaviourand should consequently be attributed to the manufacturer (strict liability).
The vehicle manufacturer may, in turn, have a claim against the developers or suppliers of the software components governing the operation of the
vehicle. In addition, liability could also arise wherethe ownerof a vehicle failed or was late in updating the software necessary toallow the car to interact
with the “smart road”. In this regard, Italy has recently started a digital transformation of its road network and testing autonomous vehicles. More
specifically, the Decree of the Ministry of Infrastructures and Transport of 28 February 2018 (also known as the “Smart Road Decree”) regulates smart
roads and self-driving vehicles.

(iii) Dangerous activities

Article 2050 of the Italian Civil Code (CC) provides foranyone causingdamage to others while carrying out a dangerous activity (whetherit be dangerous
per se or due to the means utilised) to pay compensation, unlesshe or she proves that he or she adopted all suitable precautionsin order to avoid the
damage (reversal of burden of proof).

The Italian Supreme Court of Cassation hasdeemed certainactivities to be dangerous per se (only relevant examples follow):

- Pharmaceutical manufacturing, which could be carried out through the use of technologyand Al (Supreme Court of Cassation, judgmentno 8069,
20/07/1993);

- Treefelling, which could be carried out throughthe use of technologyand Al (Supreme Courtof Cassation, judgment no 1188, 21/04/1954);

- Useof nuclear power (regulated by Lawno 1860/1962, as well as by Presidential Decree no 519/1975 and Ministerial Decree no 20/03/1979);

- Loadingandunloading of goods with hoists, cranesand freight elevators, which could be guided by Al (Supreme Court of Cassation, judgment no
103, 19/01/1965);

- Sawmills (Supreme Court of Cassation, judgmentno 3691, 12/11/1969).
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(iv) Liability forthe keeping of animals

Article 2052 of the Italian Civil Code (CC) provides that the owner of an animal is strictly liable for any damage caused by the animal, regardless of
whether the animalwas in the owner’s custody, strayed or escaped, unless the owner proves thatthe damage was causedas a result of circumstances
beyond his or her control (force majeure).

Article 2052 CC provides only for strict liability and does not refer to negligence or culpa in vigilando. This is well-established in the case-lawandin the
legal doctrine. The following Supreme Courtof Cassation, lll Civil Section, judgments are relevant: no 7703, 16/04/2015; no 10402, 20/05/2016; no 17091,
28/07/2014; no 2414, 04/02/2014; no 1210, 23/01/2006; no 20, 09/01/2002.

(v) Vicarious liability (parent, teacher, employer etc.)

Articles 2047 and 2048 of the Italian Civil Code (CC) provide for the liability of parents/tutors/guardians/teachers (principals)for damage caused by their
charges. The principal can avoid liability if he or she can prove that the damage would haveoccurredin any event. Pursuantto Article 2048 CC, parents
and tutors can be held responsible at all times for any damage caused by the minors in their charge, provided that they live together; guardians and
teachers are liable only if the damageoccurs while their charges are in theircare (e.g. at school). Furthermore, parents can also be held liable for damage
for culpain educando, i.e. a breach of care in the upbringing of their children (e.g., in certain cases of bullying at school, in addition toany criminal liability
onthe part of the child).

Author and date of completion: Marco PERU.
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Xl  Lithuania: non-contractual liability and artificial intelligence

‘ 1. SPECIFICRULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(@) Are there any specific rules on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Lithuanian law does not provide for any specificrules regarding artificial intelligence. As a generalrule, the provisions of the Lithuanian Civil Code (EN
translation)regarding civil liability also apply to damages caused by artificial intelligence.

Drones

The Rules for the operation of unmannedaircraft, adopted on 23 January 2014 by the Directorof the Civil Aviation administration contain provisionson
drones.

Point 5 of those Rules defines unmanned aircraft as any aircraft without a crew which can be remotely operated or whose flight is automatically
controlled, as wellas any free flight aircraft.

Point 6 of the Rules provides that “The person who controls the flight path of the unmanned aircraft shall be considered to be the operator of the
unmanned aircraft. The operatorshall be responsible for the operation of the unmanned aircraftin accordance with these Rules.”

Further provisions on liability are set out in point 20: “These rules only lay down minimum safety requirementsfor the operation of drones and do not
exempt the owner or operator of the drone fromany form of legalliability vis-a-vis other personsif the rights and legitimate interests of those persons
areviolated.”

(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

The Lithuanian Parliament’s Legal Acts service andthe attachéof the Lithuanian Representation to the European Union have confirmed that, at the time
of writing, there are no legislative proposals in the area of civil liability for Alin Lithuania at the time of writing.

(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

Thereis no overall national strategy in Lithuania with regard to non-contractual liability for damage caused by Al, but in 2018, the experts groupin the
Ministry of Economy and innovations presented a National Strategy for Al: a future vision, which gives an overview of the regulation of Al in Lithuania
(legaland ethical gap) and the need to regulateits functioning and development. The Ministry approved this strategy in 2019, but the strategy was not
approved at national leveland thereforeserves onlyas a report. It underlines the growingimportance of Aland the need to regulate its functioning. For
thetime being thereis a legal and ethical regulatory gap and specificrules and standards are necessaryin order to control the development of Al. This
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report raises the idea of the creation of a national inter-disciplinary Al centre, which could help to minimise the risks and maximise the benefits of Al,
inter alia, by making available high-quality data.

2. GENERAL RULES

(a) What are the general rules onfault-based liability?

According to the LithuanianCivil Code (CC) (EN translation),a person s liable for the damage arisingout of his or her act or omission if there is a causal
link between thetort and the damage.

Asregards the burden of proof, thereis a presumption of guilt, except as provided for in Article 6.248 (1) CC. The tortfeasor, is presumed to be guilty,
unless he or she provesotherwise. The burden of proofis on the defendant, who must provethathe or she was not at fault. The applicantdoes not have
to provethatthe defendantwas at fault.

In civil proceedings, the adversarial principle is applied. Both parties must prove the facts which form the basis of their claims and counterclaims, except
for the circumstances which need not be proved.

The damage covered is of two types: (1) material (such as financial/factual damage, economicloss, loss of profits, etc.), which can be recoveredin full,
and (2) personal (physicaland mental health,death, moral damage), which can never be recoveredin full.

The following provisions of the CCare relevant in this context:
“Article 6.263 CC: Obligation to make good the damage caused

1. Every person hasan obligation to follow rules of conduct in such a way thattheir actions (actsand omissions) do notcause harmto another person.

2. Anydamage causedtoa person, propertyor,in cases provided for by law, non-material damage must be compensatedin full by the person liable.

3. In cases provided for by law, a person shall be obliged to make good any damage caused by the action of another person or damage caused by
items in his possession.

Article 6.283 CC: Compensation in the case of damage to health

1. Ifa naturalpersonisinjured or his or her health is otherwisedamaged, the person liable for the damage shall be obliged to compensatethe victim
forany loss or non-material damage suffered by him or her.

2. Thelossesinthe casesreferred toin paragraph 1 shallinclude theloss ofincome which theinjured person would have receivedhad his orher health
not been damaged and the costs related to a return of health (costs of treatment, additional meals, purchase of medication, prostheses, care of the
injured person, purchase of special means of transport, retraining of the injured person and other costs necessary for the return of health).

3. If, after the decision on compensation has beentaken, the victim’s health deteriorates, he or she shall be entitled to bring anaction for compensation
for additional costs, unlessthe damage has been compensated by a specificlump sum of money.

Article 6.284 CC: Liability for loss of life
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2.

3.
4.

In the event of the death of a natural person, personswho were dependants of the deceased or who were entitled to receive maintenance from the
deceased at the time of his or her death (minor children, spouse, incapacitated parentsor other de facto incapacitated dependants), as well as any
child born after the death of the deceased. Those personsshall also be entitled to compensation for non-material damage.

Persons entitled to compensation for their survivors shall be compensated for the part of the deceased’s income which they received or to which
they were entitled during the deceased'’slife.

Theamount of damages to be compensated shall not be altered, except where a child is born after the survivingspouse.

This Article shallapply only in cases where the victim is notinsured against accidentsat work in accordance with the procedure laid down by law.”

Joint and several liability or subsidiary liability is applied where a tortfeasor who is not an employee, acts according to the instructions of a principal
(Article 6.265 CC) or when the damage was made jointly by several persons (Article 6.279 CC).

“Article 6.279 CC: Liability for damage caused jointly by several persons

1.
2.

Co-tortfeasorsshall be jointly and severally liable to the victim.

In determining the claims between persons who arejointly and severally liable, the share of liability of each of them shall be taken into account,
unless otherwise provided for by law.

Theinjured person shallnot claim from all of the persons responsible for the damage more thanhe or she could have claimed had only one person
been liable.

If the damage could have been caused by the different acts of several persons and those persons are liable for compensation, but it is established
that the damage was actually caused by the acts of only one of those persons, all of those personsshall be liable together, unless the other persons
provethat the damage could nothave been theresultof the acts for which they areresponsible.

Article 6.280 CC: Right of recourse to the person who causedthe damage

1.

After having compensated the damage caused by another person, the person who compensated has a right of recourse vis-a-vis the tortfeasor
(return claim) up to the amount of the compensation paid, unless the law provides otherwise. Where it is shown that another person was responsible
for the damage after an award for compensation has been made, the person who is liable to pay the compensation shall have a right to recoup an
amount up to theamount of compensation paid, unlessthe law provides otherwise.

In the event of compensation for damage caused jointly by several persons, the injured party shall be entitled to claim from each of them a
proportion to their liability. Whereit is not possible to assess each tortfeasor’s share of liability, they shall be deemed to be liable for compensation
in equal shares.

Parents, guardians or carers, as well as the authorities referred to in Articles 6.275, 6.276 and 6.278 CC, shall not have to recoup compensation for
damage caused by a minor or a natural personrecognised as incapacitated in a given area.”
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(b) No-faultliability (strict liability/risk-based liability)

(i) Is there strict liability for ‘things’? If so, does it cover intangible things (such as software/Al)?

Although Lithuanian law does not contain a general provision on the strict liability for things, Article 6.266 of the Lithuanian Civil Code (CC) (EN

translation) provides for the strict liability of the owner or custodian for damage caused by the collapse or other defects of buildings, constructions,

installations and other structures, save in the case of force majeure or contributory fault or grossnegligence on the part of the victim.

“Article 6.266 CC: Liability of the owner or custodian of buildings

1. Damage caused by the collapse of buildings, structures, installations or other structures, including roads, or by other defects thereof must be
compensated by the owner or custodian of those facilities, unlesshe or she provesthatthe circumstances referredto in Article 6.270(1) of this Code
were present.

2. The owner or custodian of buildings, structures, installations or other structures is presumed to be the person indicated in the public register as
owner or custodian.”

(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

In the Lithuanian Civil Code (CC) (EN translation), there are no specific provisionson cars. Instead, Art. 6.270 CC deals with the liability applicable to the
damage caused by “the exercise of hazardous activities”. The personwho exercises the hazardousactivity (means of transport, mechanisms, electricty
and atomicenergy, explosivesand toxic substances, construction, etc.), is liable for the damage caused by the source of the higher risk,savein the case
of force majeure or contributoryfault or gross negligence on the part of the victim. The person liable is the custodian of the thing, based on ownership,
trust, or any otherlegitimate grounds (lease, othercontract).

“Article 6.270 CC: Liability arising from the exercise of hazardousactivities

1. Apersonwhose activities areconnectedwith potential hazards for surrounding persons (operation of motorvehicles, machinery, electric or atomic
energy, use of explosive or poisonous materials, activities in the sphere of construction, etc.) shall be liable to compensation for damage caused by
the operation of potentially hazardous objects which constitute a special danger for surrounding persons, save in the case of force majeure or fault
or gross negligence on the part of the victim.

2. Adefendantinthe cases establishedin the preceding paragraph of this Article shall be the custodianof a potentially hazardous object by the right
of ownership or trust or on anyother legitimate grounds (loan for use, lease, or any other contract, by the power of attorney, etc.).

3. Thecustodian ofa potentially hazardousobject shall not be liable for compensation fordamage it has causedif he or she proves tohave lost control
of the operation thereof due to unlawful actions of otherpersons. In such an event, the person or personswho gained control of the operation of a
potentially hazardous object by unlawful means. Where the loss of an operationof a potentially hazardous object results also from the fault of the
custodian, the latter and the person who seized the potentially hazardous object unlawfully shall be jointly liable for the damage. Upon having
compensated forthe damage, the custodianshallacquire a rightof recourse forthe recovery of sums paid against the person who unlawfully seized
the potentially hazardousobject.
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4. Where damage was inflicted on a third person as a result of the reciprocity of several potentially hazardous objects, all the custodian of the objects
concerned shall be jointly liable for the damage caused.

5. The damage incurred by the custodian of potentially hazardous objects as a result of the reciprocity thereof shall be compensated in accordance
with the general provisions.”

Article 42(2) of the Road Transport Code stipulates that “The carrier, as the operator of the hazardous activity, must compensate the passenger for
damage caused by the hazardousactivity if there is no evidence that the damage was caused by force majeure or fault or gross negligence on the part
of the victim ”

Article 59 of the Inland Water Transport Code stipulatesthat “The carrier, as the operator of the hazardous activity must compensate the passenger for
the damage caused by the hazardousactivityif there is no evidence that the damage was caused by force majeure or fault on the part of the victim.”

(iii) Dangerous activities

Article 6.270 of the Lithuanian Civil Code (CC) (EN translation) provides for theliability applicable to damage caused by hazardousactivities. The person
whose activity is hazardous (means of means, mechanisms, electricity and atomic energy, explosives and toxic substances, construction, etc.), is liable
for the damage caused by the hazardous activity,save in thecase of force majeure or fault or gross negligence on the partof the victim.The person liable
is the custodian of the thing, basedon ownership, trust, orany otherlegitimategrounds (lease, othercontract). See also point (ii) above.

(iv) Liability forthe keeping of animals

Article 6.267 of the Lithuanian Civil Code (CC) (EN translation), togetherwith Article 6.270(1) CC, provides that the owner or custodian of a domestic or
wild animal is strictly liable for damage caused by the animal, even if it escaped. The owner can avoid liability only in the case of force majeure or the
contributoryfault or gross negligence of the victim.

(v) Vicarious liability (parent, teacher, employer etc.)

Article 6.276 of the Lithuanian Civil Code (CC) (EN translation) provides that where damageis caused by a child below the age of 14, their parents or
tutors areliable unlessthey prove that damage was not due to fault on their part. If the minor was being cared for in an educational or healthinstitution
when the damage occurred, theinstitutionis liable. Children between the ages of 14and18 are liable for damage thatthey caused, butif the child does
not have the means to compensate the victim, his or her parents or the institution responsible mustcompensate the damage.

Article 6.264 CC provides that employers are liable for the damage caused by their employees during the exercise of their functions, if those employees:

1. areengaged underalabour orothercivil contract,
2. haveactedaccordingto theinstructionsprovided by theemployer,and
3. wereunder the control of the employer when the damage occurred.

Where, in accordance with specificrules, joint and several liability is applied, the employeeis be liable only in the case of fault or gross negligence.

Author and date of completion: Vilija CEILITKAITE.
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Xl Malta: non-contractualliability and artificial intelligence

‘ 1. SPECIFICRULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(a) Are there any specific rules on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Malta currently has no specific legislationor legislative proposal on non-contractual liability for damage caused by artificial intelligence in any field. The
legal framework is currently being established in order to create the right environment within which Al can operate. The Maltese lawmakers are
developing a regulatoryenvironment thataddresses therisks arising from perilous uses of technology while encouraging innovation in this field.

Drones

The Maltese Civil Aviation Directorate (MCAD) is currently applying the_ general civil aviation rules for the use of drones until specific legislation is
introduced. For example, the Civil Aviation Act (Chapter 232 of the Laws of Malta) refers to liability for damage caused by manned aircraft (Articles 11
to13).

The MCAD requires the operators of remotely piloted aircraft (RPA) tofillin a Self Declaration for the Safe Operation of Drones, in which they undertake
not to operate the RPA:

(@) soastocausedangertoanotherRPA;
(b) inthevicinity of aircraft manoeuvring in an aerodrome traffic circuit; or
() inanegligentorreckless mannerso asto endanger life or to cause damage to persons, animals and/orthe property of others.

Since there is no specific law on unmanned aircraft, there is currently no definition. With regard to unmanned aircraft systems, the MCAD has, in the
absence of regulation, adopteda risk-based approach, on a case-by-case basis, assessing the scope and complexity of the request and, in particular, the
risk of the proposed operation.

Moreover, operatorsof unmannedaircraftare requiredto hold a third-party-liability insurance, covering personal injury and damage to property as well
as the scope and complexity of the drone operation.

A public consultation for the Air Navigation Order Amendments closed in January 2020. The proposed changes would elevate the status of the Air
Navigation Order toan'Air Navigation Act', andthereby permit the MCAD to introduce more swiftly urgentregulatory measuresrequired by the Union.
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Financial services

In 2018, the Maltese Parliament adopted three acts regulating blockchain technology and cryptocurrencies: the Virtual Financial Assets Act, the
Innovative Technology Arrangements and Services Act (ITAS) and the Malta Digital Innovation Authority Act (MDIAA). The MDIAA creates a framework
for blockchain, distributed ledger technology (DLT) and smart contracts. The ITAS obliges an innovative service providerto conduct his or her business
with honesty and integrity andto exercise propercare and diligence and put in place the appropriate arrangementsin the form of human resources for
third-party delegates, contractors, financial resources and technology facilities, so that operational and compliance obligations are put in place. The
intention of the legislator is to extend the ITAS to cover Al.

(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

At the time of writing, there are no legislative proposals on non-contractual liability for damage causedby artificialintelligence. There have been many
proposals suggested by legal experts over the lastfew yearsto bridge the responsibility gap, includingthe attribution of legal personality to Al (criticised
as being farfetched or even morally untenable). Some scholars argue that Maltese law of tort is already equipped to deal with damage caused by Al
However, the current legislative framework doesnot coverthe lacunae created by Al-powered technology.

(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

In 2019, the Maltese government invited members of the public, industry and academia to provide feedback on its high-level policy document for
public consultation Malta: towards an AlStrategy. The National Al strategy,among other strategic enablers, mentions the need for a legal and ethical
framework to ensure that certainstandardsand norms are adheredto in the development of Alandto ultimately increase public trust in the technology.
In this regard, a National Technology Ethics Committee will be set up under the Malta Digital Innovation Authority (MDIA) to overseethe Ethical Al
Framework, which was established by the Malta Al Task Force (Task Force), and its intersection acrossvarious policy initiatives, including investments
in tools and continuous monitoring mechanisms, skills and capabilities, innovation ecosystem and regulatory mechanisms.

Discussions are ongoing in the Task Force about whether it might be necessary to develop local regulations, and/or adopt and enforce international
standards and laws, to sustain trust in how citizens are applying, using or being impacted by Al. The resulting strategy document made provision for
thesetting up of a Law Review Commission, which will have the mandate to carry out an analysis of local regulatory gaps and to assess whetherlocal
regulations are appropriate. Malta has also implemented a voluntary certification process for Al technologies, and applicants will need to show
adherenceto the Ethical Framework.
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‘ 2. GENERAL RULES

(a) What are the general rules onfault-based liability?

Article 1031 of Chapter 16 (Civil Code (CC)) of the Laws of Malta (LoM) lays down the fundamental principle that every person is liable for the damage
caused by his or her fault. According to Article 1032, a person is deemed to be at fault if he or she does not use the prudence, diligence and attention of
a bonus paterfamilias. Article 1033 CC further provides that any person who, with or without intention to injure, voluntarily or through negligence,
imprudence, or want of attention, is guilty of an act or omission constitutinga breach of the duty imposed by law, is liable for any resulting damage.

Under Article 562 of Chapter 12 (Code of Organisation and Civil Procedure (COCP)) of the Laws of Malta, without prejudice to any other provision of the
law, the burden of proofrests on the claimant. The evidence produced must be the best evidence possible otherwise the Court may disallow it. Where
evidential presumptions apply, the burden of proof is reversed. For example, Article 627 et seq. COCP mentions documents requiring no proof of
authenticity other than that which they bear on the face of them. Although the general rule is that it is up to the claimant to prove the negligence of
the tortfeasor, the Courts have admitted certain facts giving rise to prima facie proof of negligence. In S. Caruana vs Kaptan E. Skapinakis noe (Volume
XXXV, Part ll, p. 548), the Court held that the non-observance of regulations is prima facie proof of negligence.In such a caseit is for the defendant to
rebut the presumption of fault by showing, for example, that he or she was compelled to actillegally.

In civil proceedings the courts make findings on the basis of a balance of probabilities.

Article 1045 CC provides for two types of damages, damnum emergens (direct loss, or damagesfor actual loss suffered) and lucrum cessans (loss of profits,
or loss of future earnings). Damagesalso coverexpensesincurred by the injured partyand anylossin actual or future earnings arisingfrom a permanent
incapacity caused. In calculating loss of future earnings, the court must have regard to the circumstances of the case, and, in particular, to the nature
and degree of incapacity caused and to the condition of the injured party (Trevor Grech vs Lawrence Agius (Rik.Gur.1030/2013 GM)). However,
contributorynegligence may lead toa reduction in the damagesawarded. Thus, Article 1051 CCstipulatesthatif the injured party has, by his or herown
imprudence, negligence or want of attention contributed to or caused the damage, the court, in assessing the amount of damages payable to him or
her, reduces the amount of damages payable by the proportion of the victim’s liability for the damage. Moral damages are provided for in specific
legislation, such as Chapter 488 (Enforcement of Intellectual Property Rights (Regulation) Act) LoMand Chapter 579 (Media and Defamation Act) LoM.

Article 1049 CC provides that “Where two ormore persons have maliciously caused any damage, their liability to make goodthe damage shall be a joint
and several liability. Where some of them have acted with malice and others without malice, the former shall be jointly and severally liable, and each of
thelatter shallonly beliable for such part of the damage as they mayhave caused.”
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(b) No-faultliability (strict liability/risk-based liability)

(i) Is there strict liability for ‘things’? If so, does it cover intangible things (such as software/Al)?

Thereis no general provision on strict liability for things but there are examples of such a liability in Chapter 16 (Civil Code (CC)) of the Laws of Malta.
Forexample, Article 1041 CC provides that the owner ofa building is liable for any harm caused by its collapse if it is due to defects in construction or
the need for repairs and the owner knew or should have known of those defects or that need for repairs. Some legal experts believe that this clause
might be difficult to apply to Alunless it is possible to establish a defect.

(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

Drivers of motorised vehicles are liable in damages for the damage caused to othersonly in the case of fault. Fault, as a legal concept, means wrongful
behaviour for which the person who has causeddamagecan legally be blamed. Victims are entitled to compensation onlyif they can prove fault. Thus
thedriver/operatoror ownerofan autonomousvehicle is not liable for damage caused by the operation of that vehicle unless the claimant proves that
he or she was or should have beenaware of the riskand could have prevented it. The Maltese Civil Code does not provide for tortious liability for damage
caused by cars, but Chapter 104 (Motor Vehicles Insurance (Third-partyrisks) Ordinance) of the Laws of Malta (LoM) provides that the insurance policy
covers, inter alia, liability which may be incurred in respect of death of or bodily injury to any person, including all passengers (otherthanthe driver), or
damageto any property caused by the motorvehicle. Consequently, aninsurance policy which coversthird-partyriskis mandatory forallmotor vehides
operated in Malta, unless other legislation provides for an exemption. The definition of driver in Article 2 of Chapter 104 LoM includes the person
“engagedin thedriving of the vehicle” as well as any “separate person[who] acts assteersman”of the vehicle. Thus the law currently assumesthat only
a personis capable of driving or steering a motor vehicle.

(iii) Dangerous activities

The Maltese legal system relies on fault-based liability in general. Therefore, there is no general provision on strict liability for dangerousactivities.

Article 43 of Chapter 33 (Explosives Ordinance) of the Laws of Malta (LoM) provides thatany damage arising from an offence under the Ordinance is
recoverable by the injured party asa civildebt. Moreover, Article 45D of Chapter 33 LoM provides that, “On conviction foran offence under the provisions
of this Ordinance or ofany regulationsmade thereunder, the court may order the offenderto pay to any injured party such sumof money that may be
determined by the court in that direction as compensation forany such lossas aforesaid orfor anydamagesor otherinjury orharm caused to such party
by or through the offence”.

Article 12 of the Subsidiary Legislation 33.03 (Control of Fireworks and other Explosives Regulations, adopted pursuant to Chapter33 LoM, provides that
any person who applies for a licence to discharge fireworks must produce an insurance policy covering claims arisingfrom the death or personal injury
to third parties orfromdamage to a third party’s property thatis caused by an explosion or otherfactorduring discharge of fireworks. Suchan insurance
policy must cover an amount of not less than EUR 300 000.
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(iv) Liability forthe keeping of animals

Strict liability for animals is established in Article 1040 of Chapter 16 (Civil Code (CC)) of the Laws of Malta (LoM). The owner of an animal, or any person
using an animal, is, while using the animal, liable for any damage caused by the animal, whether the animal was in that person’s charge or had strayed
or escaped. Article 6 of Subsidiary legislation 439.19, (Owning and Keeping of Dangerous Animals Regulations), adopted pursuant to Chapter 439
(Animal Welfare Act) LoM provides that“A keeper of a dangerousanimalin terms of these regulations shall be solely and fully responsible for the same
animaland for any matter relating to the health and safety of the dangerousanimal and the general public”.

(v) Vicarious liability (parent, teacher, employer etc.)

Article 1034 of Chapter 16 (Civil Code (CC)) of the Laws of Malta provides that the guardians of minors, or of personssuffering froma mentalillness or
another condition rendering them incapable of managing their own affairs, are liable for any damage caused by their charge if the guardians fail to
exercise the care of a bonus paterfamilias to prevent the act. The law emphasises the paramountimportance of fault on the part of the guardian for such
vicarious responsibility to arise. If it is proved that the guardian exercised due care, he or she willavoid liability even if the charge caused harm.

Article 1035 CC provides that persons suffering from a mental illness or another condition rendering them incapable of managing their own affairs,
children under the age of nine, and, unless they acted with malicious intent, children under the age of fourteen, are not liable for damage caused by
them. This defence applies both to guardians and their charges, unless the guardians are liable on the ground of culpa in vigilando. However, Artide
1036 CC empowers thecourt toaward damages against the property of thecharge and notof the persondeemed to be responsible atlaw (the guardian).
In order to make such an award, the court must be sure thatthis would be the most just course of actionin the circumstance and that the harm was not
caused by the victim.

Author and date of completion: Stephanie Anne FENECH.
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Xl Netherlands: non-contractual liability and artificial intelligence

‘ 1. SPECIFICRULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(a) Are there any specific rules on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Autonomous vehicles

The Law governing the experimental use of self-driving vehicles (Wet van 26 september 2018 tot wijziging van de Wegenverkeerswet 1994 in verband met
mogelijk maken van experimenten met geautomatiseerde systemen in motorrijtuigen; Experimenteerwet zelfrijdende auto) added, with effect from 1 July
2019, two new Articles to the Road Traffic Act: Articles 149aa and 149ab (Wegenverkeerswet).

The Netherlands has allowed publicroad testing of self-driving cars since 2015, but a driver always had to be present in the vehicle.Since 1 July 2019,
the Road Traffic Act allows manufacturers to carry out much more extensive testing of self-driving vehicles, without the physical presence of the driver
in the vehicle. It enables remote-driver tests. In additionto minibuses, thetests can also involve, for example, moving motorway roadblocks with remote
drivers. The tests are subject to several conditions and restrictions. For example, the traffic safety risks must be minimised, and the remote driver must
always hold a valid driver’s licence. Furthermore, the testsmust be carried out on a specificroad or road section andare subject to a limited timeframe.

Drones
Somerules ondrones can be foundin a Regulation of 23 April 2015 (Regeling op afstand bestuurde luchtvaartuigen).

Article 10(1) of the Regulation thereof requires the operatorto have an insurance covering civil liability for physicaland material damage causedto third
parties.

Article 1 of the Regulation defines aremotely piloted aircraft (RPA) as an unmanned remotely piloted aircraftotherthan a model aircraft.

(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Atthetime of writing, there are no legislative proposals on non-contractual liability for damage caused by artificialintelligence.
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(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

On 8 October 2019, the Ministry of Economic Affairs and Climate published a strategic action plan for artificial intelligence (Strategisch Actieplan voor
Artificiéle Intelligentie). The action plan only dedicates two paragraphsto liability (p. 46).

It stresses that it is necessary to tackle questions on liability concerning Alwhich present cross-borderaspectsat Union level. Furthermore, it mentions
that the European Commission setup two expert groupsto deal with new technologies and liability, and expressesthe hope that the outcome of their
activities would lead to more insights into questionsabout liability in the event of damage by Al.

‘ 2. GENERAL RULES

(a) What are the general rules onfault-based liability?

Article 6:162 of the Dutch Civil Code (CC) (EN version) provides: “A person who commits an unlawful act against another personthat can be attributed
to thefirst person, mustcompensate the damage thatthe otherpersonhas suffered as a resultthereof.”

The article provides for four requirements to trigger liability in tort:
- anunlawfulact,

- theactis attributable to the tortfeasor,

- theactresultedindamage, and

- thereisacausallink between the damage and the unlawful act.

The Article further specifies that those unlawfulacts can consist of the violation of a subjective right or of an act or omission violating a duty imposed
by law or by unwritten social rules, subject to any justification for the behaviour.

As regards causality, compensationcan only be claimed for damage which is connected to the event givingrise to the liability of the defendant in such
away thatit, also taking into account its nature and the nature of the liability, can be attributed to the defendantas a consequence of the event (Artide
6:98 CQ).

The burden of prooflies with the claimant. Accordingto Article 150 of the Dutch Civil Procedure Code the burden of proofis on theperson who invokes
thelegal consequences of thefacts or rights.

In its case-law on causation, the Dutch Supreme Court has developed the so-called reversal rule (omkeringsregel; e.g. Hoge Raad 10 January 2020). If
certain requirements are met, a causal link between the unlawfulact or omission and the damage is deemed to be proved unless the defendant makes
a plausible case that the damage would have arisen in the absence of the act or omission.

The standard of proofis a reasonable degree of certainty or probability, for instance that there was indeed a causal connection between the unlawful
actandthedamage.
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The Dutch law of damages aims to fully compensate the losses causally connected with the unlawful act (Article 6:98 CC). The court may, however,
reduce theamount of compensation if the amount would lead to obviously unacceptable results in light of the circumstances, including the nature of
theliability, the legal relationship between parties and their financial resources (Article 6:109 CC).

Article 6:96 CC provides that patrimonial loss comprises both the loss sustained by the victim and the profit of which the victim has been deprived.
Furthermore, it specifies that compensationcan also be claimed for reasonable coststo prevent or mitigate loss which could be expected as a result of
theeventgivingrise to liability.

Thevictim has aright of compensation for non-patrimonial loss, assessedin accordance with the standards of reasonablenessand fairness (Article 6:106
CC). Thejudge evaluates theloss in the manner most consistent with its nature. Where the extent of the damage cannot be determined precisely, it is
estimated (Article 6:97 CQ).

If the victim has sustained damage and benefits from the same event, the benefits must, to the extent reasonable, be taken into account when
determining the amount of compensation (Article 6:100 CC).

Article 6:101(1) CC regulates contributory negligence: Where the damage is partly caused by the victim, the compensation is reduced by the share of
the victim's responsibility, subject to fairness with regard to all the circumstances which may lead to no reduction in compensation or complete
exoneration of the perpetrator.

Astojointand severalliability, Article 6:102 CC provides: “When two or more personsare individually liable for the same damage, then theyare jointly
andseverally liableforit.”

(b) No-faultliability (strict liability/risk-based liability)

(i) Is there strict liability for‘things’? If so, does it cover intangible things (such as software/Al)?

Article 6:173 of the Dutch Civil Code regulates liability for movable things: “The holder of a movable thing,of which is known thatit causes great danger
for people and property when it does not meet the standards which in the circumstances may be set for such equipment, is liable in the event that the
potential danger is realised, unless the holder would not have been liable under the previous Section had he or she known of the danger at the time it
occurred” (see also point (iii) below).
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(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

Article 185 of the Road Traffic Act provides for a victim-friendly liability system for road traffic accidents involving a motorised and a non-motorised
party (such as a pedestrians or a cyclist), according to which the keeper or owner of the vehicle may be strictly liable. The only defence is force majeure.

However, when an accident involves two motor vehicles, Article 6:162 of the Dutch Civil Code (CC) (EN version) is applicable. A car owner is then liable
for all damage caused by the car, whether the car was driven by a person or self-driven.

Thereis amandatoryinsurance scheme (Article 2 Wet aansprakelijkheidsverzekeringen motorvoertuigen (WAM)). The victim of a road trafficaccident may
then chooseto claim damages from eitherthe tortfeasoror the insurer (Article 6 WAM). That insurance scheme is complemented by a Guarantee Fund
Motor Vehicles (Waarborgfonds Motorverkeer). If the tortfeasoris unknown, the vehicle is uninsured, the insurance does not cover the damage or the
insurer is unable to pay, the victim is entitled to compensation fromthe guarantee fund (Article 25 WAM).

(iii) Dangerous activities

Therearethreeregimesinregard dangerousactivities:

(1) Article 6:173 of the Dutch Civil Code (CC) (EN version): liability for dangerous equipment
(2) Article 6:174 CC: liability for dangerous constructedimmovable things
(3) Article6:175 CC: liability for dangerous substances

Article 6:173(1) CC could be relevant in this context: “The holder of a movable thing, which is known to cause a great danger to people and property
when it does not meet the standards which in the circumstances may be set for such equipment, is liable if the potential danger is realised, unless the
holder would not have been liable under the previous Section had he or she known of the danger at the timeit occurred.”

(iv) Liability forthe keeping of animals

According to Article 6:179 of the Dutch Civil Code (EN version): “The keeper of an animalis liable for the damage caused by thatanimal, unless he or she
would not have been liable under the previousSection had he or she been able to control the behaviourofthe animal that caused the damage.”
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(v) Vicarious liability (parent, teacher, employer etc.)

The Dutch rules on vicarious liability are laid down in the Articles 6:169 to 6:172 of the Dutch Civil Code (CC) (EN version):

(4) Article 6:169 CC: liability for the conduct of children (“A person who exercises parental responsibility or legal guardianship over a child under the
age offourteen s liable for damage caused by an act of that child to a third person, provided thatthe act could have been regarded as a tortbut for
thechild’sage.”)

(5) Article 6:170 CC: liability for faults of subordinates (“A principal in whose service a subordinate fulfils duties is liable for damage caused to a third
person by the fault of the subordinate if the risk of the fault was increased by the assignmentto fulfil those duties andthe principal had control over
the behaviour which constituted the fault due to its legal relationship with the subordinate.”)

(6) Article 6:171 CC: liability for faults of non-subordinates (Where a non-subordinate (self-employed person) commits a fault causing damage toa third
party in the performance of activities which were carried out on the instructions of another person in the course of the professional practice or
business of that otherperson, thatotherperson s also liable for the damage to the third person.)

(7) Article 6:172 CC: liability for faults of a representative (“Where a representative, in the exercise of the powers granted by the authorisation of
representation, commitsa fault which causes damageto a third party, then the principalis also liable towards the third party.”)

Author and date of completion: Brecht VERKEMPINCK
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XIV Portugal: non-contractual liability and artificial intelligence

‘ 1. SPECIFICRULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(a) Are there any specific rules on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Drones

Portuguese Decree law No 58/2018 lays down specific rules onnon-contractual liability fordamage caused by unmanned aircraft, namely drones. Artide
1 of the Decree law provides that the scope of the decree is to establish mandatory registration and a mandatory insurance scheme for operators of
drones.

Article 2 of the Decree law defines “unmannedaircraft” asany aircraft operating or designedto operate autonomously orto be piloted remotely without
a pilot on board; “unmanned aircraft system” is an unmanned aircraft and the equipment to control it remotely; and “operator” is a legal or natural
person operatingor intendingto operate one or more unmannedaircraft.

Article 3 of the Decree law establishes mandatoryregistration with the Civil Aviation National Authority (Autoridade Nacional de Aviagdo Civil, ANAC) to
fly drones with a weight over 250 grammes and Article 10 requires mandatory civil liability insurance for drones with a weight over 900 grammes.

The civil liability regime for damage is subject to strict liability: unless the operatoris able to prove theaccident was exclusively due to the injured party’s
fault, the operator is liable for damage caused to third parties by the unmannedaircraft systems, regardless of fault.

Article 9 of the Decree law provides that the maximum compensation for damage caused by unmanned aircraft systems where the operator is not at
faultis limited to theamount of minimum capital of the mandatory civil liability insurance.

(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Atthetime of writing, there are no legislative proposals on non-contractual liability for damage caused by artificialintelligence.

(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

The Portuguese Government has established an_innovation and growth strategy to foster artificial intelligence in Portugal in the European context
(INCODE 2030). Although there are currently no specific policy initiatives on non-contractual liability for damage caused by artificial intelligence, two
specific objectives of this national strategy are to ensure that artificial intelligence is safely and ethically applied in various domains and to help
companies and regulatorsfind appropriate legal frameworks.

156


https://dre.pt/application/conteudo/115740753
https://www.incode2030.gov.pt/en/ai-portugal-2030

Annex |: Comparative study on national rules concerning non-contractual liability, including withregardto Al

The working group on semi-autonomous vehicles, established by Governmental Order No 2930/2019, is currently studying the need for legislative
changesin light of the introduction of new technologies related to autonomous driving.

2. GENERAL RULES

(@) What are the general rules onfault-based liability?

The general rules on fault-based liability are established in the Portuguese Civil Code (CC). The basic provision containing the requirements of fault-
based liability is Article 483(1) CC, which provides that: “whoever, whether by willful misconduct (dolus) or by negligence, unlawfully violates the rights
of others or any legal provision designed to safeguard the interests of others, shall compensate the injured party for the damages arising out of such
violation”. Fault-based liability is thereforecentred on the individual person with capacity to commit torts actingwrongfully and with fault and causing
damage to others. Article 487(2) CC provides that: “in the absence of any other legal criterion, fault shall be assessed by reference to the diligence
expected of a dutiful paterfamilias, having regard the circumstances of each case”. With regard to causality, Article 563 CC requires compensation for
thedamagethattheinjured partywould probably not have suffered, had it not been for theinjury.

The generalruleis that the burden of proofis on the injured party (Articles 342,483,487 and 572 CC). The onus shifts where there is legal presumption
of fault (Article 344 CC), such as in the case of contractual liability (Article 799(1) CC). Thereis no express or specific standard of proof. Article 607(5) of
the Portuguese Civil Procedural Code provides that the court is free to evaluate the evidence presented in accordance with its “prudent conviction of
thefacts”and, in the case of doubt, will decide against the party that hasfailed to discharge the burden of proof.

The Portuguese Civil Code (CC) contains the provisions regulating non-material damage which are applicable to cases of strict and fault-based liability.
Article 562 CC establishes the principle of natural restitution, which providesfor compensation to reestablish the situationthat would have existed but
for the event that caused the damage. The damage covered is not only the direct measurable loss caused,but also loss of profits, including foreseeable
future profits.

Article 564(1) CC(calculation of compensation) provides that liability in damagesincludes notonly the direct loss caused, but alsothe benefits that the
injured party would have obtained by for the damage.Death, personal injury, distress, mental healthand moraldamage (suchas, suffering arising from
damage to physical integrity, honor or reputation) are covered, as well as any “non-pecuniary damage which, due to its seriousness, deserves legal
protection” (Article 496 CC). Article 494 CCsets out a limitationfor compensationin cases of liability based on mere fault, i.e., liability based on negligence
or unintentional tort, providing that: “where liability is based on mere fault, compensation may be fixed equitably at an amount lower than that
corresponding to thedamage caused, where the degree of fault of the tortfeasor, the financial situations of the tortfeasor and of the injured party, as
well as other circumstancesof the case so justify”.

In the case of multiple tortfeasors, Article 497 CC establishes a solidarity regime (joint and several liability) between them and the injured party may
claim full compensation from any of them.The right of compensation between multiple tortfeasors dependson the extentof their relative fault and the
consequences arisingtherefrom; however, the fault of each tortfeasor is presumedto be equal.
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(b) No-faultliability (strict liability/risk-based liability)

(i) Is there strict liability for‘things’? If so, does it cover intangible things (such as software/Al)?

Thereis no strict liability for thingsin Portugueselaw. In the case of damage caused by buildings orby things, there is fault-based liability (see also point
2(a) above), with a reversal of the burden of proof due to a presumption of fault (culpa in vigilando). In both cases the presumption of fault may be
rebutted ifitis provedthat the damage would have occurredin any event (potential cause).

Article 492 Portuguese Civil Code (CC) imposes liability on the owner or on the tenant of a building or another facility if it collapses and causes damage
because ofa construction or maintenance defect, unless the owner or tenantis able to prove that there was no fault on his or her part and that it was
not possible to avoid the damage. Article 493(1) CC imposes liability on the person havingin its possession a movable orimmovable thing, with a duty
to monitor it, unless thatpersonis able to prove that there is no fault on his or her part and that it was not possible to avoid the damage.

(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

The Portuguese liability regime for cars provides that whoever causesa road accident with fault will (in addition to possible criminal liability) be liable
for the damage caused in accordance with the general fault-based liability regime of Article 483 Portuguese Civil Code (CC) described in point 2(a)
above.

The generalrules on the burden of proof apply and it is for the injured party claiming compensationto provethe fault of the driver, by reference to the
trafficrules contained in Decree-Law No 114/94 (Cédigo da Estrada).

If the driver of the vehicle causing the accident was driving on behalf of somebody else (for example, if the driver was an agent or an employee and
driving on theinstructionsof a principal or in the course of his or her employment), there is a presumption thatthe driver was at fault and a reversal of
the burden of proof (Article 503(3) CC).

Portuguese legislation contains a combination of fault-based and strict liability, as it establishes risk-based liability in the case of an accident not
involving fault on the part of the driver. A “person with the effective control of a motor vehicle, using it in their own interest, even ifacting through an
agent, shallbeliable for the damageresulting fromthe vehicle’s own risks, even if the vehicle is notin use” (Article 503 CC). The effective control of the
vehicle may be determined in relation to legitimate holders (suchas owners, renters,garage owners) as well as illegitimate holders (such as a thief who
has stolen the vehicle).

In the case of a collision of several vehicles, it is presumed that each of the vehicles contributed equally to the accident and to the damage (Article 506
(2) CQ).

The maximum compensationfor damage caused by a vehicle without fault is limited to the amount of minimum capital of the mandatory civil liability
insurance for motorvehicles (Article 508 CC). A joint solidarity regimeis establishedfor joint and several risk-based liability (Articles 507 and 497 CC).

Cars normally based in Portugal are subject to mandatoryinsurance in accordance with Decree-Law No 291/2007.
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(iii) Dangerous activities

Article 493(2) of the Portuguese Civil Code (CC) subjects dangerous activities to fault-based liability with a presumption of fault.

Article 493(2) CC provides that: “personswho cause damage to others while executing an activity which is dangerous by itsvery nature, or by the nature
ofthe means used, are obliged to compensate them, unless they presentevidence thatthey have taken all the measuresrequired by the circumstances
to prevent the damage”. In this case,and in contrast tothe case described in point (i) above, potential cause will not exclude causalityand the defendant
must therefore provideevidence that heor she took all the necessary preventive measures requiredin the circumstances. The relevantcase law confirms
that dangerous activitiesare subject to fault-based liability.

(iv) Liability forthe keeping of animals

Article 493(1) of the Portuguese Civil Code (CC) provides that a person who has in his or her possessiona movable orimmovable thing, with a duty to
watch over it, as well as a person who has accepted the task of supervising such a thing or animalsis subject to fault-based liability with a presumption
of fault (culpa in vigilando), unless that person provesthat he or she was not at fault or that the damage would have occurred independently of his or
her fault.

Article 502 CC provides that a person who uses an animal for the purpose of his or her own interests is strictly liable for the damage caused by the
animal, provided that the damage s the result of the special danger that involves the use of animals. Wild animals that live in their natural habitat do
not fall within the scope of Articles 493(1) and 502 CC.

According to the case-law, Article 502 CC establishing the strict liability of a user of animals and Article 493(1) providing for the fault-based liability of a
keeper or custodianof a thing are notmutually exclusive. The “special danger”thatinvolvesthe use of animals referredin Article 502 CCdoes not relate
only to the animal species in question. “Special danger” includes the general risk of using animals, and of their nature of living beings acting on their
own impulse. The limitation contained in the final part of Article 502 CC (“provided that the damage is the resultof the special danger thatinvolves the
use of animals”), excludes cases in which the damage in question could have been caused eitherby the animals or by something else, where there is no
connection with the specificdanger of using animals. Cases of force majeure have to be analysed on a case-by-case basis. The courts have found owners
of animals to be liable notwithstanding force majeure.

(v) Vicarious liability (parent, teacher, employer etc.)

Article 500 of the PortugueseCivil Code (CC) provides that a principal is vicariously and strictly liable for the torts of its agents. The principal is liable for
thedamage caused by the agent evenif theagentacted against theinstructions of the principal, provided that the agent acts within the scope of its
functions (Article 500(2) CQ).

Such vicarious liability may be applicable to Alin the sense that it determines an obligation of the principal to compensate for damage regardless of
fault. However, it is often stated that the foundationfor this strict liability regime is a “guarantee theory” and nota “risktheory”, as the principal will then
be entitled to aright of recourse against the agent.

Author and date of completion: Margarida MARANTE, Teresa SEMEDO and Filipa LOPES DE ANDRADEE SILVA.
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XV Romania: non-contractual liability and artificial intelligence

‘ 1. SPECIFICRULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(a) Are there any specific rules on artificial intelligence, in particular on civil liability for damage caused by artificial intelligence?

Drones

In thefield of civil and military aviation, the new Romanian Air Code (Law No 21 of 18 March 2020 on the Air Code), which entered into force on 19 June
2020, defines ‘unmanned aircraft’ as aircraft with no crew on board, which can execute flight based on programming or on remote piloting (Article 3,
point 11). The notion therefore appears to include both remotely piloted aircraft systems (RPAS) and unmanned aircraft systems (UAS) guided by
autopilot. Under Article 47, the personnel ensuring the programming and/or the remote control of the unmanned aircraft shall be liable for the safe
execution of the flight, from take-off to landing, and shall be authorised to take any measures to this effect. Similar provisions exist in the Romanian Air
Code currently in force (Government Ordinance No 29 of 22 August 1997, as republished) applicable in the field of civil aviation, with the difference that
the current legal act refers only to the liability of the personnel thatensures the piloting of the unmanned aircraft.

The Romanian Civil Aeronautical Authority requires third-party liability insurance for unmanned aircraft under the conditions laid down in Regulation
(EQ) No 785/2004; in the case of model aircraft weighing less than 20 kg, insurance is optional. Government Decision No 912/2010, which has been
interpreted by the courts to also apply to unmanned aircraft, also lays down third party liability insurance for the aircraft as a condition for flight over
national air space (Article 3).

Medical devices, assistive devices and technologies

In thefield of medicine, Law No 95 of 14 April 2006 on health reform, as republished, defines medical devices, assistive devices and technologies as any
item, equipment or product thatis used to increase, maintain or improve the functional capabilities of a person, including for the correction of sight,
hearing, for limb prostheses, respectively prostheses, orthoses, walking aid devices, necessary for the recovery of organic or physiological deficiencies,
as well as other types of devices provided in the framework contractand its implementing rules (Article 221(1)(i) of the Law).

Under Article 657 of the Law, manufacturers of medical equipment and devices, assistive devices and technologies, medicinal substances and sanitary
materials are liable according tothecivil law for the damages caused to patientsin the activity of prevention, diagnosis and treatment thatare generated
directly or indirectly by the hidden defects of medical equipment and devices, assistive devices and technologies, medicinal substances and sanitary
materials. The medical staffis not responsible for the damage caused in the exercise of the profession due, inter alia, to hidden defects of the medical
equipment and the devices, assistive devices and technologies used (Article 654(2)(a) of the Law).

Under Article 255(4) of the Law, the providers of medical devices, assistivedevices and technologies incur the obligation of having civil liability insurance.
Under Article 655(1)(d) of the Law, the public or private health unitsare civilly liable, accordingto thecommon law, for the damage caused in the activity
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of prevention, diagnosis or treatment, where the damage is the consequence of, among other things, acceptance of medical equipment and devices,
assistive devices and technologies, medicinal substancesand sanitary materials from providerswho do not have the insurance required by law.

(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Atthetime of writing, there are no legislative proposals on non-contractual liability for damage caused by artificialintelligence.

(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

In May 2019, the government was in the process of drawing up a national strategy forartificial intelligence, intended to enter into force in 2020. However,
in October 2019, there was a change of government and it appears that the strategy dedicated to artificial intelligence was not finalised. Government
Decision No 89 of 28 January 2020 set up the Authority for the Digitalisation of Romania, being tasked, inter alia, with the drawing up and
implementation of the national strategy for automation, robotisation and artificial intelligence, which has yet to be published (on 25 May 2020). On 7
May 2020, the government adopted a Memorandum on the establishment of measures to achieve the national objectives in the field of advanced
technologies, which, among others, provides for a Romanian Artificial Intelligence HUB, meant to set up an institutional mechanism for channelling
investmentsin research and development activities, and the creation of synergies between academia, the business environment and publicauthorities,
in thefield of artificial intelligence. The Memorandumdoes not address the matter of liability.

‘ 2. GENERAL RULES

(a) What are the general rules on fault-based liability?

Fault-based or subjective liability is provided for in Article 1357 of the Romanian New Civil Code (NCC), which provides in paragraph 1that “The person
who causes anotherperson damage by means of a tort, committedwith fault, mustrepairthe damage”, while paragraph 2 provides that “The author of
thedamageis liable for the lightest of faults”. The general rule on liability for acts is therefore fault based.

There arefour conditions thatneed to be fulfilled:

- damage;

- atort;

- acausallink between thetortand the damage;
- faultonthepartofthetortfeasor.

The victim must prove that all four conditions have been met, pursuant to the principle actori incumbit probatio and to Article 249 of the New Code of
Civil Procedure, by using any types of evidence regulated by law.

The burden of proof shifts dependingon the claims made by the parties (reus in excipiendo fit actor). A reversal of the burden of proofis provided for by
law, by way of derogation fromthe general rule, in special situations: in the case of relative legal presumptions (where there is a legal presumption that
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thefacts correspond to a particularlegal construction); in labour law, where the employer must proveits claims irrespective of its procedural role; or in
the area of consumer protection.

Thereis no concept of standard of proofin Romanian law, but, according to Article 264(2) of the New Code of Civil Procedure, “in order to establish the
existence or non-existence of facts for which evidence has been approved, the judge considers them freely, according to his or her own conviction,
except where the weight of the evidenceiis laid down in law”.

The NCC provides for the following types of damagein Articles 1381 to 1395: patrimonial damage (quantifiable in money, including presentand future
loss, including loss of opportunity, provided that such loss is realand reparable); physical damage (affecting the life and physicalintegrity of a person,
including aestheticdamage); and moral damage (which touches on the emotional or societal personality of the victim).

Thedamage must:

be certain (realand serious, notjust possible);

- be personalto thevictim (but can be both individualand collective);

- bedirect (thetort concerns the victim directly, but the damage can be caused both directly andindirectly);
- haveresulted from hindering a legitimate rightor interest of the victim.

Although liability in general is individual, co-tortfeasors are jointly and severely liable. Thus, Article 1382 NCC provides for the passive joint liability of
the persons that together caused a damage through the same tort and the victim has a claim for the fullamount against any of the tortfeasors.

(b) No-faultliability (strict liability/risk-based liability)

(i) Is there strict liability for ‘things’? If so, does it cover intangible things (such as software/Al)?

In the Romanian New Civil Code (NCCQ), all types of liability but one are risk-based/strict (the only subjective one is own act liability).

The liability for things is one of the 3 examples of liability of the person having the guard (of animals, things, buildings) and is set outin Article 1376
together with Article 1377 of NCC.

Article 1376 NCC provides that“Anyoneis obliged to repair, irrespective of any fault, the damage caused by the thing under itsguard; this Article applies
alsoin case of car collisions or other similar cases”.

According to Article 1377 NCC, “personhavingthe guard” means “the owneror the person that, pursuant tolaw, contract oras a matter of fact, exercises
independently the controland supervisionover the thingor animaland usesthe thing or animalfor his or her own interests”.

The law creates a relative presumption that the person liable for damage in such cases is the owner or the person having control or supervision. This
presumptioncan be reversed only by proving “force majeure”.

The law does not specify whether Al is covered under things, but since it does not expressly exclude it, it could be understood, per a contrario, that it
coversit.
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(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

Under Articles 10(1) and 76(1) of Government Emergency Ordinance No 195 of 12 December 2002 on transport on public roads, vehicles driven on
public roads, except those with animal traction, must have compulsoryinsurance for third-party civil liability deriving from road accidents.

An eventinvolving a vehicle could elicit fault-based liability or strict liability, depending on whether the damage derives from a person'sactions, with
the vehicle being a mere instrument, or whether the damage is caused by the vehicle as a thing, respectively. In the latter case, Article 1376(2) of the
Romanian New Civil Code expressly provides thatthe strict liability for thingsapplies in the case of collision between vehicles.

In landmark Decision No 198/1976 of the Maramures Tribunal, the court ruled thatwhere the defect of a vehicle caused a collision with anothervehide,
it was not the driver but the owner of the defective vehicle who was liable for the damage, in accordance with the principle of strict liability for things.

On the other hand, in its ruling of 16 December 2011, the Judecdtoria Campina (Campina District Court) rejected the tortfeasor’s defence that the
exceeding of the speed limit may have been attributable to an error of the autopilot equipment of the vehicle; the court held that the fact that the
vehicle was on autopilot could not have consequences on the liability of the offender.

(iii) Dangerous activities

Before the entry into force of the Romanian New Civil Code in 2011, Romanian civil literature and practice proposedto distinguish between liability for
damage caused by dangerous and non-dangerous things, between things with inherent dynamism and those without, or between things in motion
andthose not in motion; however, such classifications were never enshrined in generally applicable law.

As a particular example of strict liability for dangerous activities, under Article 4(1) of Law No 703 of 3 December 2001 on liability for nuclear damage,
the operator of a nuclear installation is objectively (strictly)and exclusively liable for any nuclear damage, if the damage is caused by a nuclear accident
which: (@) occurs in the nuclearinstallation; (b) involves nuclear material originatingfromthenuclearinstallation, under certain conditions; or (c) involves
nuclear material sent to the nuclear installation, under certain conditions.

Another example: under Article 95(1) and (2) of Government Emergency Ordinance No 195 of 22 December 2005 on the protection of the environment,
the liability for damages to the environment is objective, independent of fault. In the case of co-perpetrators, they are jointly and severally liable. In
exceptional circumstances, liability may also be subjective or fault-based, for damages caused to protected species and to natural habitats, according
to specific regulations.
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(iv) Liability forthe keeping of animals

Liability for damage caused by animals is one of three examples of strict liability of the person having the guard (or the keeper) of animals, things,
buildings and is set out in Article 1375 together with Article 1377 of the Romanian New Civil Code (NCC).

Article 1375 NCC provides that “The owner or the userofan animalis liable, independently of any fault, for the damage causedby the animal, even if it
escapedandis nolonger under his or her guard”.

According to Article 1377 NCC, “person having the guard” (or keeper) means“the owner or the person that, pursuant to law, contract, or as a matter of
fact, exercises the controland supervision overthe thing or animalindependently and uses the thing or animal for his or her own interests”.

The law creates a relative presumption that the person liable for damage in such cases is the owner or the person having control or supervision. This
presumptioncan be reversed only by proving force majeure.

(v) Vicarious liability (parent, teacher, employer etc.)

Vicarious liability or liability for someone else’s prejudicial act is set outin Articles 1372 to 1374 of the Romanian New Civil Code (NCC) and is founded
on the special relationship between the author of the potentially tortand the person liablein law, due to the fact that the former finds him or herself
under the sphere of authority of the latter. The NCC provides for two such cases:

- theliability of persons (e.g. parents) who have a supervisory obligationwith regard to a minor or a person withoutlegal capacity for the tort of the
person under supervision (Article 1372 NCC);
- theliability of principals for the tort of agents (Article 1373 NCC).

Persons having a supervisory obligation under Article 1372 NCC can avoid liability only if they can prove that they could not stop the prejudicial act. In
the case of parents, the evidence mustshow that the act of the child is not the result of a breach of the parents’ obligationslinked to the exercise of the
parentalauthority.

The principalis liable where the tort is carried out by his or her agents in the exercise of the agents’ functions (tasks or goal). The principal is the person
who, pursuant to contract or law, exercises direction, supervision and control over the agent carrying out functions or tasksin the principal’s interests.
The principalis notliable if he or she can prove that the victim knew, or, according to the circumstances, could have known at the moment of the tort
thattheagentacted outsidethe exercise of his or her functions.

Article 1374 NCC provides for a correlation rule where different forms of liability for someone else’s tort coalesce: “Parents are not liable if they prove
that the requirements forthe liability of the person with supervisory obligations with regardto theminorare fulfilled. No person otherthan the principal
can be liable for the prejudicial act ofa minor whois also an agent. Nevertheless,where the principal is the parent of the minor, the victim may choose
which basis of liability to elect”.

Author and date of completion: Andreea PUIU and loana GRIGORAS.
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XVI Slovenia: non-contractuallliability and artificial intelligence

‘ 1. SPECIFICRULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(a) Are there any specific rules on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Slovenia does not have any specificrules on non-contractual liability regarding artificial intelligence (Al).

Drones

The only legal act referring to one of the Al systems in Slovenia is the Decree on unmanned aircraft systems (Decree) (EN version) which entered into
forceon 13 August 2016. The Decree provides generaltechnical and operational conditionsfor the safe use of unmanned aircraft systems and aircraft
models.

According to Article 2(2) of the Decree “unmanned aircraft” (UA) is defined as an aircraft intended for performing flights without a pilot or other persons
on board, which is remotely controlled or programmed or autonomous.

Article 2(5) of the Decree defines “modelaircraft” as a UA intended exclusively for recreationand sports.

According to Article 2(12) of the Decree, “an unmanned aircraft system” (UAS) means a system for performing flights with an aircraft without a pilot,
which is remotely controlled or programmed or autonomous. It consists of an UA and other components for operating or programming which are
necessary for the operationofthe UA by one or more persons.

Article 3 of the Decree provides for the classification of UA:

- Class5:up toandincluding 5 kilogrammes;

- Class 25:over 5uptoandincluding 25 kilogrammes;

- Class 150: over 25upto 150 kilogrammes.

It also lays down conditions for the operators of dronesand providesfor liability and fines with regard to violations of its provisions.

According to Article 7 of the Decree, the operator, owner of the UAS or owner of the aircraft model must take out insurance on the UAS in accordance
with the regulations governing compulsoryinsurancein transport.
Article 18(1) of the Decree provides that prior to performance of aviation activity, operators must state their qualifications and that they assume

responsibility for the performance of aviation activities with the UAS, that the UAS that they intend to use to perform the aviation activities meets the
relevant technical requirements, and thatthey will perform the aviation activities in accordance with the provisions of the Decree.

Article 23 of the Decree (Offences relating to insurance) provides that:
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(1) Anyindividualwho operates, ownsan UAS or aircraft model and fails to take out an insurance in accordance with Article 7 of this Decree shall be
fined between EUR 100 and EUR 600.

(2)  Anoperatorwhois alegal person shall be fined between EUR800 and EUR 2 000 for committing an offence referred to in the preceding paragraph.
(3)  Anindividualsoletrader shall be fined between EUR 400 and EUR 1 200 for committing an offence referred to in paragraph 1 of this Article.

(4)  Theresponsible person of the legal personand the responsible personof the individual sole trader shall be fined between EUR 300 and EUR 1 200
for committing an offence referred to in the paragraph 1 of this Article.

Article 25 of the Decree (Offences relating to rules of the air) providesfor a UA operatorto be fined between EUR 200 and EUR 800, if, contrary to Article
11(1) of this Decree he or she does not ensure thatthe flight of a UA is performed in a manner that does not posea threat to the life, health or property
of people due to theimpact or loss of control over the UAS and thatdoes not jeopardise orinterferewith safety in air traffic, lawand order.

(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Atthetime of writing, there are no legislative proposals on non-contractual liability for damage caused by artificialintelligence.

(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

In May 2019, a Slovenian Government’s “Strategy for Al” (Strategija umetne inteligence) was launched with the goal of strengthening technological and
industrial capacity in the field of Al, responding to socio-economic changes (such as changes in the labour market and in the education system) and
ensuring an appropriate legaland ethical frameworkfor Al. This documentis still “a work in progress” and it is not publicly available.

In the Strategy for Althereis only one general remarkregarding non-contractual liability for damagecaused by Al, which refers to the upgrading of the
definition of Al with one that encapsulatesliability in the event of mistakes and problems.

Inan articleillustrating thepreparation of the Al strategy in Slovenia, there are sevenelements upon which this strategy is being developed, with liability

being counted among these.

‘ 2. GENERAL RULES

(@) What are the general rules on fault-based liability?

Generalrules of fault-based liability can be found in the Slovenian Obligations Code (OZ) (EN version).

Article 131(1) OZ provides that any person who inflicts damage on another s liable in damages, unless he or she proves that the damage occurred
without his or her fault culpability.

The general rule on non-businessfault-based liability is that the personmaking the allegation must prove it (actori incumbit probatio).

Liability arises in the case of:
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- anunlawfulact or omissionon the part of the defendant: any conductthathasforeseeable consequence of causingharm and is contrary to ordinary
norms of behaviourand good customs;

- damage:Article 132 0Z provides that damage entails the diminution of property (ordinary damage), the prevention of theappreciation of property
(loss of profits), the infliction of physical or mental distress or fear onanotherperson, anddamage to the reputation of a legal person (non-material
damage);

- causation between the unlawful act or omission and the damage: causation is established if the unlawful conduct or omission regularly leads to
such damage;and

- culpability of the defendant: the defendant must have caused the damage intentionally or negligently (Article 13502Z2).

It is for the claimant to prove damage and causation, while the defendant mustprovethat he or she did not actintentionally or negligently (reversal of
the burden of proof).

Making substantive decisionson legally relevantfacts requiresan evidentiary standard of certainty. However, the case-law permitsthat in certain cases
where the specificity of the relevant fact renders this standard of proof practically unachievable, it is permissible forthe courtto regard the relevantfact
as having already been demonstrated on the basis of an appropriate degree of likelihood of its existence.

The OZ distinguishes between materialand non-material damage. According to Article 132 0Z, ordinary damage and loss of profits are considered to
be material damage while causing personal injury, mental distress or fear in another person and damage to the reputation of a legal person are
considered to be non-material damage. Theliable personis primarily obliged to re-establish the situation priorto theoccurrence of the damage (Article
164(1) OZ).If this is not entirely possible, thetortfeasor mustpay damagesto compensate for the remainder of the damage (Article 164(2) OZ). If the re-
establishment of the previous situation is impossible or if the court considers it not to be appropriate, the court may order the tortfeasor to pay
appropriate monetary compensation to the injured party (Article 164(3) OZ). Nevertheless, the court awards monetary compensation to the injured
party ifthe latter so demands,unlessthe circumstances of the case in question justify the re-establishment of the previous situation (Article 164(4) OZ).

Material damage

Ordinary damage and loss of profits are defined and providedfor in Article 168 OZ. Damages are assessed accordingto market value on the date of the
court’s ruling unless stipulated otherwise by law (Article 168(2) OZ).In assessing loss of profits, the court has regard to the profit that could justifiably
have been expected given the normal course of events or given any special circumstances, and that cannot be achieved because of the tort (Artide
168(3) OZ). If an object was destroyed ordamagedintentionally the court may award damages with regardto thevalue of theobject to theinjured party
(Article 168(4) OZ).

When considering the circumstancesarising after the infliction of damage, the court awards the injured party compensation in the amount necessary
torestoretheinjured party'sfinancial situation to what it would have been without thedamaging act of omission (Article 169 0Z).

Compensation maybe reduced in accordance with Article 170 OZ where the damage was not inflicted intentionally or as a result of gross negligence,
thetortfeasorisin a weak financial situation and the paymentof full compensation would cause the tortfeasor great hardship. If the tortfeasor caused
thedamage when acting for the benefit of the injured party, the court may reduce the damages awarded. In so doing, it shalltake into consideration
the diligence shown by the tortfeasor (Article 170(2) OZ). Liability is considered to be shared (Article 171(1) OZ) when the victim was contributorily
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negligent and damages are reduced in accordance with the victim’s share of liability. If it is impossible to determine which part of the damage is the
consequence of theinjured party’sact, the courtawards compensation after considering all the circumstances of the case (Article 171(2) OZ).

Non-material damage
Article 179(1) OZ provides that monetary compensation independent of the reimbursement of material damage is payable to the victim for:

(1) physicaldistress;

(2) mentaldistress arising froma reduction of enjoyment of life, disfigurement, damage to name or reputation, truncation of a freedom or a personal
right, or the death of a close associate; and

(3) fear.

Monetary compensation is awarded only if the circumstances of the case, particularly the level and duration of distress and fear, justify such
compensation,even in the case of no material damage.

The amount of compensation for non-material damage depends on the importance of the right affected and the purpose of the compensation and
should not support tendencies thatare incompatible with the natureor purpose of the compensation (Article 179(2) OZ).

Attherequest of the victim, the court mayalso award compensation for future non-material damage if, according to the customary course of events, it
is foreseeable that the damage will be long-lasting (Article 182 0Z).

The Court awards fair monetary compensation for damage to the reputation or good name of a legal person, independently of the reimbursement of
materialdamage, ifit finds that the circumstances so justify, even if there is no material damage (Article 183 02).

Regarding jointand several liability, Article 186 OZ provides that where damageis inflicted by several persons together, those persons are jointly and
severally liable for the damage (Article 186(1) OZ). All those that inflicted damage but acted independently are also jointly and severally liable for the
damageinflictedif it is not possible to determine their share of liability (Article 186(3) OZ). If thereis no doubt that the damage was inflicted by one of
two or more specific persons that are in some way connected but it cannot be determined which of them inflicted the damage, they are jointly and
severally liable (Article 186(4) OZ).In a case of joint and severalliability, each tortfeasor is liable for the entire amount of damages and the victim may
claim againstany of them at any time until the victim is compensated in full. However, once the victim is compensated in full, all the debtors are free
from obligation (Article 395(1) OZ).

(b) No-faultliability (strict liability/risk-based liability)

(i) Is there strict liability for ‘things’? If so, does it cover intangible things (such as software/Al)?

In the Slovenian Obligations Code (OZ) (EN version) there is not any general provision on strict liability for things except for dangerous things. Artide
131(2) OZ states that where damage results from things or activities representing a major source of danger for the environment, liability is imposed
regardless of the fault, therefore Article 150 of the OZ states that the holder of a dangerous object is liable for damage therefrom and that the person
involved in the dangerous activitiesis liable for damage therefrom.
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Nevertheless thereare some rules in the OZ determining special cases of liability for things; liability of holder of animal (Article 158 OZ), liability for
holder of a building (Article 159 0Z) and liability for demolition of structures (Article 160 0Z).

According to Article 159 OZ the holder of the building or area from which the object fell is liable for damage occurring ifa dangerously positioned or
discarded object falls from a building. And the holderof the structure s also liable for damage occurringif part of a structure is demolished or collapses,
unless itis shown that the event was not theresultofinadequate quality of construction and thatthe holderdid everything to avert the danger (Artide
160 OZ).

(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

Article 154(1) of the Slovenian Obligations Code (OZ2) (EN version) provides thatwhere one of the drivers of a motorvehicle was exclusively responsible
for an accident (culpable liability), that driver is liable for damages. Article 131 OZ provides thatany person who inflicts damage on another is required
to pay damages unlessit is proved that the damage was incurred withoutthe culpability of the former.

If morethan one ofthedriversis responsible for the accident, each is liable in proportion of his or her share of the fault (Article 154(2) OZ). If their share
cannot be determined, theyareliable in equal shares, unless justice demandsotherwise (Article 154(3) OZ). If the two holders of the motor vehicles are
partly or fully liable for damage suffered by third parties, their liability is joint and several (Article 154(4) OZ).

(iii) Dangerous activities

Damage occurring in connection with a dangerous object or a dangerousactivity is deemed to originate from the dangerous object or the dangerous
activity unlessit is shown that such was not the cause (Article 149 of the Slovenian Obligations Code (0Z)). The holder of a dangerous object and the
personinvolved in the dangerous activity is liable for damage caused by thatobject or activity (Article 150 0Z).

According to Slovenian case-law, a dangerous activityis an activity that poses an increased riskto life and health. Crucially, it is an activity which, even
with increased care, involves risks that cannotbe contained or controlled by a human person (such activitiesinclude: tree felling, woodworking with a
saw, combat training, workat height, drivingwith a vehicle and paragliding).

Article 149 of the Slovenian Obligations Code (OZ) provides that damage occurring in connection with a dangerous object or a dangerous activity is
considered to arise from the dangerous object or dangerousactivity unless it is shown thatthis was not the cause.

Article 150 OZ provides that: “The holder of a dangerous object is liable for damage arising therefrom; the person involved in a dangerous activity is
liable for damage arising therefrom.”
Conditions for this strict liability are:

- damageinoneoftheformsdescribed above,and
- causation:Article 149 OZ states (presumption of causation).

The plaintiff must prove the link between the act and the damage, as well as providing evidence allowing an assessment of whether an event was in
fact caused by dangerousobject or adangerous activity. The defendantcan escape liability by proving that the harm originates from some cause that
could not have been foreseen, avoided or averted (Article 153(1) OZ).
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If a dangerousobject was removed unlawfully from the holder, the person who took possession, notthe holder, is liable for any damage arisingfrom it,
unless the holder was responsible for the damage (Article 151 0Z).

Where a person is entrusted with the use of a dangerous object by the holder, or a person is otherwise responsible for supervising the object and that
personis not employed by the holder, that person, not the holder, is liable for any damage arising (Article 152(1) OZ). However, where the damage was
theresult of concealed faults orhidden attributes of the object to which the holderfailed to draw attention, the holderremains liable (Article 152(2) OZ)
andthe person to whom the object was entrusted has the right to recoup the entire sum of compensation paid from the holder (Article 152(3) OZ).

A holder who entrustsa dangerous object to a person who is not capable of handling it or who is not entitled to do so is liable for damage originating
from that object (Article 152(4) OZ).

The holder is exempt from liability if he or she proves that the damage arose from another cause, which could not have been foreseen, avoided or
averted (Article 153(1) OZ). The holder of an object is also exempt from liability if he or she proves that the damage occurred exclusively because of the
action of the injured party or a third person, which could not have been foreseen and the consequences of which could not avoided or eliminated
(Article 153(2) OZ). But the holder is only partly exempt from liability if and to the extent that the injured party contributed to the occurrence of the
damage (Article 153(3) 0Z).

If a third person contributed to the occurrence of the damage such person s jointly and severally liable therefor to the injured party together with the
holder of the object (Article 153(4) OZ).

(iv) Liability forthe keeping of animals

Article 158 of the Slovenian Obligations Code (OZ) (EN version) provides that the holder of a dangerous animal is liable for damage inflicted and the
holder of adomesticanimalis liable for damage inflicted by thatanimal, unlessit is shown thatthe holderexercised the necessary care and supervision.
Liability for damage caused by dangerous animals is therefore strict (Article 131(2) OZ) while liability for damage caused by domesticanimals is based
on fault (Article 131(1) OZ2).

According to Slovenian case-law, dangerous animals are those where normal control is not sufficient to ensure the adequate safety of people or
property. Domesticanimalscan also be considered to be dangerous.

(v) Vicarious liability (parent, teacher, employer etc.)
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Article 147(1) of the Slovenian Obligations Code (EN version) provides that the legal or natural person for whom an employee was workingat the time
when the damage occurred is liable for damage caused to a third person by the employee during or in connection with his or her employment, unless
thelegal or natural person proves thatthe employee acted as was necessary underthe given circumstances.

Parents are liable for damage inflicted by their child on another until the child reaches the age of seven, irrespective of culpability (Article 141(1) O2).
However, such parentsare not liable if:

(a) there are grounds for the exclusion of liability according to the rules on liability, irrespective of culpability (Article 141(2) OZ); or
(b) the damage occurred while the child was entrustedto be supervised by another andthat personwas liable (Article 141(3) OZ2).

Parents ofa child who is aged over seven are liable for damage inflicted by their child on another, unless it is shown that thedamage occurred through
no fault (Article 141(4) OZ).If in addition to the parents a child is liable for damage, they are be jointly and severally liable (Article 143 0Z).

The guardian, school or otherinstitution responsible for the supervision of a minoris liable for damage inflicted by a minor while under their supervision,
unlessit is shown that the supervision was conducted with due care or that the damage would have occurred even under careful supervision (Artide
144(1) OZ).

According to so-called ‘special’ parental liability, parents are liable fordamageinflicted on another by their chile if the supervision is not the responsibility

of the parents but another person and the damage occurred due to the poor upbringing of the minor or the poor example or bad habits set by the

parents, or ifthe damage can otherwise be attributed to their culpability (Article 145(1) OZ). If the person responsible for supervision in such a case must
pay compensationto theinjured party, that person mayrecoup thatamountfrom the parents (Article 145(2) OZ).

A person who, in accordance with law, a judicial ruling or a contract, is obliged to supervise a person who, on the basis of their mental capacity or for

any otherreason, is not capable of accounting for his orher actions, is liable for any damage inflicted by that person. Such a supervisormay be released

from liability if it is shown that he or she complied with the requirements of careful supervision or that the damage would have occurred even if he or
shehad doneso (Article 141 0Z).

Just liability:

(1) If thedamage was inflicted by a person who is not liable and compensation cannot be obtained from theliable supervisor, the court may order
the perpetratorto compensate all or partof the damageif justice demands, particularly in light of the financial situations of the perpetratorand the
victim (Article 146(1) OZ).

(2) If thedamage was inflicted by a minor capable of accounting for his orher actions,who is not in fundsthe court may, if justice demands, particularly
in light of the financial situationsof the parentsand the victim, order the parentsto compensate all or part of the damage, even if they are not liable
(Article 146(2) OZ).

Author and date of completion: Katja PIRSIC.

171


http://pisrs.si/Pis.web/pregledPredpisa?id=ZAKO1263
https://www.wipo.int/edocs/lexdocs/laws/en/si/si044en.pdf

EPRS | European Parliamentary Research Service

XVII Spain: non-contractual liability and artificial intelligence

‘ 1. SPECIFICRULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(a) Are there any specific rules on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

A Royal Decree of 23 December 1998 (Real Decreto 2822/1998, de 23 de diciembre, por el que se aprueba el Reglamento General de Vehiculos) contains
provisions on temporary authorisations for circulation on the road and, in particular under Article 47 of the Royal Decree, for ‘extraordinary research
tests or trials carried out by producers, car-body makersandofficial laboratories’. This Article has beenimplemented by means of a circular of the Spanish
Directorate-General for Traffic of 13 November 2015 (Instruccién 15/V-113 de la Direccion General de Trdfico), which authorises, under specific
requirements, the trialand testing of autonomous vehicles on public roads. Under the Act,an autonomous vehicle is defined as any vehicle powered
by an engine and functioning without the active control or supervision of a driver (whether or not such technology is activated). It also distinguishes
between the autonomous mode, where the autonomous technology is active, and the regular mode, where the vehicle is being driven normally. The
driveris responsible at all times for driving and handling the vehicle and should be able to take back control of the vehicle at any moment, be it from
the vehicle or while driving it remotely. Additionally, the owner of the vehicle is required tohave an insurance covering the limit value of themandatory
insurance for motorvehicles andcivil liability for any damage causedto individuals and property during the performance of trials.Moreover, the holders
of the authorisation are responsible for ensuring that the vehicle complies with all the technical characteristics for circulation on the road and all
minimum requirements established in the circular, such as anemergency disconnectionfeature andan override of the autonomous system, which must
be independent from each other and fromthe algorithms for autonomous driving and must always have priority overautonomous drivingactions.

A Royal Decree of 15 December 2017 (Real Decreto 1036/2017, de 15 de diciembre, por el que se regula la utilizacion civil de las aeronaves pilotadas por
control remoto, y se modifican el Real Decreto 552/2014, de 27 de junio, por el que se desarrolla el Reglamento del aire y disposiciones operativas comunes para
los servicios y procedimientos de navegacién aérea y el Real Decreto 57/2002, de 18 de enero, por el que se aprueba el Reglamento de Circulacion Aéreq)
establishes specific rules which apply to drones that perform aerial ‘specialised operations’ within the meaning of Union law (such as agriculture,
construction,photography, surveying, observation and patrol, aerial advertisement, maintenance check flight) or experimental flights (e.g. for research
programmes). Article 5(a) of the Royal Decree defines a RPA as an unmanned aircraftremotely operated by a natural or legal person. Article 4 requires
that the design and characteristics of the RPA must allow the pilot to intervene and control the flight of the aircraft, making him or her responsible for
detecting and avoiding collisions and other dangers. Additionally, under Article 26(c) of the Royal Decree, it is mandatory for the pilot to hold an
insurance or financial guarantee covering third-party civil liability for damage caused duringaerial specialised operations or experimental flights.
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(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

At the time of writing, there are not any legislative proposals on non-contractual liability for damage caused by artificial intelligence. However, the
People’s Party in the Congress has submitted the following non-legislative proposals in relation with Al for plenary debate:

- anon-legislative proposal to promote and develop autonomous vehicles (Proposicion no de Ley 162/000451, presentada el 10 de octubre de 2017 ante
el Pleno por el Grupo Parlamentario Popular en el Congreso, sobre el impulso y desarrollo del vehiculo auténomo). This proposal wasapprovedby plenary
(seeTA).

- anon-legislative proposal on the developmentof a national strategy to promote artificial intelligence and its uptake in the decision-making process
(Proposicién no de Ley 162/000705, presentada el 26 de junio de 2018 ante el Pleno por el Grupo Parlamentario Popular en el Congreso, sobre el desarrollo
de una estrategia nacional para impulsar la inteligencia artificial y su incorporacion en la toma de decisiones). The proposal has expired.

- anon-legislative proposal to promote artificial intelligence applied to law (Proposicion no de Ley 162/000980, presentada el 5 de febrero de 2019 ante
el Pleno por el Grupo Parlamentario Popular en el Congreso, relativa al impulso de la Inteligencia Artificial aplicada al Derecho. The proposal has expired.

(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

The Interministerial Working Group on Artificial Intelligence, coordinated by the Spanish Ministry of Science and Innovation, published in 2019 a
document entitled Estrategia Espariola de |+D+l en Inteligencia Artificial. This national strategy was developed in the framework of the Commission
Coordinated Plan on Artificial Intelligence (COM(2018)0795) and establishes a series of priorities that are meant to be part of the Spanish Strategy on
Science, Technology and Innovation 2021-2027. Given the interdisciplinary character of Aland its capacity toaccelerate global socioeconomic solutions,
the national strategy includes a recommendation to take advantage of Al as a leverage to reach the objectives set in the Agenda 2030. A map of the
technological capacity of Al (Mapa de capacidades de tecnologias de IA) has been drawn as a tool to recognise priority areas for public and private
investment.

‘ 2. GENERAL RULES

(@) What are the general rules on fault-based liability?

Thereis consensus in Spanish case-law and academia that the principle underlyingthe rules on civil liability for damage is restitutio in integrum, so that
the scope of compensation covers bothmaterialand non-material damage, as well as compensation for actual loss and loss of profits.

The Spanish Civil Code (CC) contains general ruleson civil liability for damage, including onfault-based liability. However, in the case of death or personal
injury, and in the case of damage to property, provisions of the Criminal Code on civil liability might apply since, according to Article 1092, ‘civil
obligations arising from crimes or misdemeanours shall be governed by the provisions of the Criminal Code.” (Articles 109 to 110). Article 110 of the
Criminal Code lists the following elements as included in civil liability: ‘restitution, repairing the damage and compensation for material and moral
damage’.
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Onthe other hand, civil obligations which arise fromacts oromissionsin which there hasbeen fault or negligence, forwhich thereis no criminal penatty,
are subject to the provisions of chapter Il of Title XVI of the Civil Code (“on obligations which are entered into without an agreement” or tort law).
According to Article 1902 CC, “The person who, as a result of an action or omission, causes damage to another person by his or her fault or negligence
shallbe obliged to repair the damage caused.” Since there are no specific rules in thatchapter onthe scope of that obligationto make goodthe damage,
relevant provisions laid down in the Civil Code for contractual liability apply mutatis mutandis.

Under contract law, where there is an agreement (between a creditor and a debtor linked by an obligation), Article 1101 CC would apply, according to
which “Persons who, in the performance of their obligations, incur in wilful misconduct, negligence or default, and those who in any way contravene
the content of those obligations, shall be liable to pay damages.” The damage covered comprises not just the value of the actual loss suffered, but also
loss of profits (Article 1106 CC). The damage for which the debtor in good faith is liable is the damage which is foreseen or which could have been
foreseen at the time of contractingthe obligation andwhich is a necessary consequence of his or herfailure to perform. In the event of wilful misconduct,
the debtor is liable for all the damage which is known to have arisen fromthe failure to performthe obligation (Article 1107 CC).

Under tort law, when it comes to establishing causation between the act or omissionreferred to in Article 1902 CC and the damage caused in order to
determinetheamount of damages that the tortfeasor is obliged to pay, thereis no agreement in Spanishlegal literature whetherthe criteria laid down
in Article 1107 CCin the framework of contractual liability apply and to which extent the influence of fault (culpa) or wilful misconduct (dolo) has to be
taken into account. Some authorshold thatin tort law, since civil liability solely arises from the obligationto repair the damage, in order tofixthe amount
of compensation only the damage caused is relevant regardless of the actual influence of fault or wilful misconduct, and that the obligation to repair
comprises both the value of the actualloss suffered and the loss of profits. However, others hold thatcriteria laid down in Article 1107 CC would apply,
namely first, the distinction betweenfault or wilful misconduct and,second, in the case of fault, the foreseeability of the damage, or, in the case of wilful
misconduct, the awareness of the damage. In any case, it remains unclear whether to take as an indicator of fault the foreseeability of damage since
Article 1107 CC expressly refers to contracts (foreseeability at the time of contracting the obligation). Article 1107 CC could nonetheless apply with
regard to objective criteria such as damage established as a necessary consequence of the act or omission of the tortfeasor, as wellas damage known
to havearisen from that act or omission.

Liability arising from negligence is enforceable in the performance of all kinds of obligations but may be moderated by the courts on a case-by-case
basis (Article 1103 CC).

General rules on the burden of proof are laid down in Article 217 of the Civil Procedure Code (CPC). They are based on the principle iuxta allegata et
probata and apply where there is any doubt about the relevant facts that support the order sought, unless other specific rules on presumptions juris
tantum apply (see Article 385 CPC on legal presumptionsand Article 386 CPC on judicial presumptions).

Article 1903 CC establishes a presumption of a lack of ‘diligence of an orderly paterfamilias’ in the cases of vicarious liability covered by that article (see
also point (b)(v) below).

Jointand several liability needs to be established (Article 1137 CC), whereas severalliability is presumed (Article 1138 CC).
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(b) No-faultliability (strict liability/risk-based liability)

(i) Is there strict liability for ‘things’? If so, does it cover intangible things (such as software/Al)?

In the Spanish Civil Code (CC) there is no general provisionon 'strictliability for things', butlegal academics mention Articles 1905 to 1910 CCas covering

a number of events which give rise to strict liability (responsabilidad objetiva) regardless of fault, or to a so-called 'quasi-strict liability' (responsabilidad

cuasi-objetiva), since a number of cases of exemption of liability are provided for. The following provisions provide for strict liability with regard to certain

things (such as when a building collapses, a treefalls, a thing is thrown or falls, or a machine explodes). Some authors consider certain activities referred

toin Article 1908 CC to be dangerous activities (e.g., the explosion of machines, thecombustion of explosive substances, theescape of excessive fumes

or spillage), in particular when due to industrial activities.

According to Article 1907 CC, the owner of a building is liable for damage resulting fromthe collapseof all or part thereof, if such a collapse results from

a lack of necessary repairs.

According to Article 1908 CC, owners are strictly liable for damage caused by the following:

(1) the explosion of machines not taken care of with due diligence, and the combustion of explosive substances located in an unsafe and unsuitable
place;

(2) theescape of excessive fumes thatare harmfulto persons or property;

(3) thefalling of trees situated on rights of way, unless resulting from force majeure;

(4) by the effluence from sewers or stores of infectious material, which are made without observing precautionsappropriate to their location.

According to Article 1909 CC, if the damage referredto in the two preceding Articles results from a construction defect, the victim may only claim against
thearchitect or, as the case may be, the builder.

Article 335 CCclassifies movable property (bienes muebles) as any property capable of appropriationnotincluded in the chapter onimmovable property
and, generally, all property which may be transportedfrom one pointto another without undermining theimmovable object to which it is joined.

(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

A Royal Decree of 29 Octobre 2004 (Real Decreto Legislativo 8/2004, de 29 de octubre, por el que se aprueba el texto refundido de la Ley sobre responsabilidad
civil y seguro en la circulacién de vehiculos a motor) contains provisions establishingthe liability regime for engine powered vehicles. Because of the risk
inherent to driving such vehicles,under Article 1(1) of the Royal Decree, the driveris liable for damage causedto individualsand property. This legal act
implements Directive 2009/103/EC relating to insurance against civil liability in respect of the use of motor vehicles. The driver’s liability for damage
caused to individuals will be waived only if he or she proves that the damagewas caused exclusively by the victim or due to force majeure unrelated to
the driving or functioning of the vehicle. For damage caused to property, the driver is liable in accordance with ordinary civil and criminal law.
Additionally, Article 2(1) of the Decree required owner of the vehicle to hold an insurance covering civil liability referred to in Article 1 of the Decree to
thelimit value of the mandatoryinsurance.
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(iii) Dangerous activities

In the Spanish Civil Code (CC) there is no general provisionon strict liability for dangerous activities, but some authors consider certain activities referred
to in Article 1908 CC to be dangerous activities (e.g. the explosion of machines, the combustion of explosive substances and the escape of excessive
fumes or spillage), in particular when due to industrial activities (see also point (i) above).

Article 1906 CC provides for strict liability for hunting and is a well-established example of a dangerous activity. According to that article the owner of a
property used forthe purpose of hunting is liable for the damage caused by game in neighbouring properties, when he or she hasnot doneeverything
necessary to preventthe multiplication of the game or has hindered measures taken by the owners of the neighbouring propertiesto pursue the game.
Liability for damage caused by hunting is specifically requlated by the Law on hunting (Ley 1/1970, de 4 de abril, de caza), in particular by Article 33
thereof. Theright to huntis subject to obtaining a licence and to taking out a mandatoryinsurance.

(iv) Liability forthe keeping of animals

Article 1905 of the Spanish Civil Code (CC) provides that the keeper or person who avails himself of an animal, is strictly liable for any damage caused
by the animal, even if it escaped or got lost, except where damage results from force majeure or from the negligence on the part of the victim.

There is a specific law on the keeping of potentially dangerous animals (Ley 50/1999, de 23 de diciembre, sobre el Régimen Juridico de la Tenencia de
Animales Potencialmente Peligrosos). Potentially dangerous animalsare defined as ‘those that,belonging to wild fauna, being used as pets, or companion
animals, regardlessof their aggressiveness, belong to species or breeds that have the capacity to cause death or injury to people or other animals and
damageto things.. The keepingof such a potentially dangerous animalis subject to obtaininga permit that will be granted only if certain requirements
are complied with, such as taking out third-party civil liability insurance. The owners, breeders or holders of the potentially dangerous animals are
required to identify and registerthe animalsin the relevant municipality registry.
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(v) Vicarious liability (parent, teacher, employer etc.)

According to Article 1903 of the Spanish Civil Code (CC) on vicarious liability, the principal is liable for damage caused by the agent in the following
circumstances:

- parents areliable for damage caused by children in their care;

- guardiansareliable for damage causedby minorsor incapacitated personswho are undertheir authority and who live with them;

- likewise, the owners or managers of an establishment or an undertaking are liable for damage caused by their employees, in the service in which
they areemployed or in the performance of their duties;

- proprietorsofan educationalbodyother than a centre for higher education areliable for the damagecausedby theirstudents whoare minors while
they arein the control or supervision of the body’s teaching staff, or duringschool, extracurricular or complementary activities.

Article 1904 CC provides that:

- persons liable for the damage caused by theiremployees may recover damages fromtortfeasors; and
- the owners of educational bodies other than centres for higher education may recoup damages from a teacher who caused damage by wilful
misconduct or grossnegligence in the exercise of his or her duties.

Author and date of completion: Raquel VALLS and Fernan RODRIGUEZ.
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XVIIl Sweden: non-contractual liability and artificial intelligence

‘ 1. SPECIFICRULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(a) Are there any specific rules on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

At the time of writing, there are no specific rules on non-contractual liability for damage caused by artificial intelligence (Al). Sweden particularly
encourages legaldevelopmentin the Alarea in Union law’. In addition, the Swedish government is of the opinion thatit is counterproductive to adopt
new laws concerning Alwhen the area is changing so rapidly and proposes other normative tools.?

Self-driving vehicles

Provisions on Self-driving vehicles are contained in Regulation on Trials with Self-driving Vehicles (Férordning (2017:309) om férsGksverksamhet med
sjélvkérande fordon)

As definedin §1 of the Regulation, a self-driving vehicle is a vehicle that has a wholly or partly automated driving system.Automated vehicles require a
licence for testing where a “driver” must be presentinside the car or outside, and the person applying for a testing licence must show that the testing
poses neither a security risk in trafficto passengers and the surroundings norany substantial disturbance or nuisance to the surroundings. There is no
definition of driver.

According to §6 of the Regulation anatural person must be namedas the personresponsible forthe car. In addition, strict liability insurance is mandatory
for all motor-drivenvehicles on Swedish roads (see also point 2(b)(ii) below)?.

(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Atthetime of writing, there are no legislative proposals on non-contractual liability for damage caused by artificialintelligence.

However, a legislative proposal for self-driving cars is being developed (S0U:2018:16), in which rules are proposed to facilitate tests involving higher
levels of automateddriving, to define drivers thatmay driveinside or outsidethe vehicle, and to introduce vehicle owner responsibility.

' Swedish Government Offices, 2017/18:FPM96, Meddelande om artificiell intelligens fér Europa (Message Concerning Artificial Intelligence for Europe) (2017) 1,3,5.
2 lbid, 6-7.

3 Swedish Transport Agency, TSFS 2017:92, Transportstyrelsens foreskrifter och allmédnna rad om tillstand att bedriva forsék med sjélvkérande fordon 1 §§; Official Reports of the
Swedish Government, SOU 2016:18, Vdgen till sjdlvkérande fordon (The road to self-driving vehicles).
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In addition, a legislative proposal to ban lethal autonomous weapons systems (LAWS) on grounds, inter alia, that robots are unable to distinguish
between the enemy and innocent individuals was rejected by the Swedish parliament®*.

(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

The Swedish government has adopted a national strategy on Al with the aim of making Sweden a world leader in seizing opportunities in the new Al-
technology area. This includes establishing a legal framework (perhaps mainly contributing to a Union law framework) and considering ethical issues
concerning Al (with regard to which rules on civil liability would have to be included)®. Universities and organisations are channelling funds into and
conducting research on various Al projects®. For example, Orebro University is part of a project aiming to create a legal framework and method toapply
when Al is used in various capacities, as well as a civil liability regime connected to Aland the possible future roles of Alin society’.

‘ 2. GENERAL RULES

(a) What are the general rules onfault-based liability?

A person who intentionally (dolus) or negligently (the general culparule®) causes personalinjury ordamage to property mustcompensate thatdamage
(2 chapter, §1 of the Swedish tort law, Skadestdndslag (1972:207)). This applies to acts and omissions®.In the case of an accident, a personis not liable
unless the law provides for strict liability in those circumstances (the casusrule) °. Self-learning Alapplications could act in an unpredictable manner to
the extent that they may not bein the contemplation or reasonable expectation of the owner so there maybe no culpa' and thus no-one responsible
for thecivil liability of therobot.

Parliamentary Proposal 2017/18:2655 Forbjud autonoma dddliga vapensystem och reglera utvecklingen av artificiell intelligens; Utrikesutskottets bet 2017/18:UU11.

Government Offices of Sweden, National Approach to Artificial Intelligence (2018) 4-5, 8, 10.

6 Swedish Parliament, Parliamentary debate (National investments in Al) Prot.2017/18:47 (207-12-11) 28.

Orebro University, Nytt forskningsprojekt: S8 ska lagen gélla dven fér Al (New Research project: How law will be applicable also for Al) (2020-02-14).

8 Persson et.al., Svensk Juridik (2018) Wolters Kluwer Sverige AB 255.

A slipped on a patch of ice at a gas station and got injured. The Swedish High Court ruled that the gas station was responsible to make sure the area was free from ice patches to
slip on. Not sanding (passive action) the ice patch could be grounds for liability; NJA 1998 s.893: The Swedish compensation model is reparative; 2 chap. 1§ Tort Liability Act

[Skadestandslag (1972:207)]; Persson et.al.,, (2018) 252.The SkL is dispositive and the regulations in SkL are primarily used in situations outside contractual agreements (but could of
course be used in contractual agreementsas well). Persson et.al., (2018) 252.

10 Persson et.al., (2018) 255.
Inthe determination of culpa,itisappropriate to question ifit was reasonable for the owner of the Al (hypothetical) to believe that a certain chain of events or action were likely to

take place because of the Al.If there isno common practice in the particular area of Al, the court may freely determine whether the defendant acted with culpa.NJA 1981 s. 683
(free determination of culpa (see court’s ground for decision); Jan Hellner; Marcus Radetzki, Skadestdndsriitt (2014) Norstedts Juridik p. 126.
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The burden of proofis on the claimant and the claimant mustalso show a reasonable causal link 2. The burden of proof is shifted if the defendant wants
todisprove one of the claimant’s claims.' In some cases, the burden of proofis on the party that can prove its claim more easily than the other party™.

The standard of proofis generally “established” or "found” (“styrkt” eller "visat”), according to Swedish case law (NJA)-NJA 1993 5.764'°. However, it may
be lower in some cases. For example, where the court finds that alternative A is more probable than alternative B, NJA 2014 s. 27276, In addition, if the
chances of presenting evidence in a specificarea or situation are generally difficult, the standard of proofis generally lower. A lower standard also applies
if the damage s great (chapter 35, §5 of the Code of Judicial Procedure, Réittegdngsbalk (RB) (1942:740)).

There are four groups of damage: personal injury, othertypes of damage tothe person, damage to property'’ (chapter2, §3 SkL) and financial damage'®
(with no correlation to physical injury or damage to property) (chapter 2, §2 SkL) (def: chapter 1,§2 SkL ™).
If more than one person caused damage or injury, all are liable depending on their share of responsibility. If it is not possible to determine each

perpetrator’s share of responsibility, joint and several liability applies and the victim may claim against any of the perpetrators of the damage (chapter
6, §4 SkL)%.

20
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NJA 20145.272,(T 3420-12) point.42 (general principle) what did the defendant could reasonably expect would be the consequences of the act or omission. Persson et.al., (2018)
252-254; Preparatory work, Prop. 1972:5, 22.

NJA 20025.178:in a case of a disputed copyright infringement, the claimant proved that the subject of the action was copied and it was for the defendant to prove that it was
created independently and not copied.

RH 1996:116:in a contractual dispute, the defendant disputed the claim that there had been an agreement to fix prices. It was for the court to establish the more probable
alternative.

NJA 1993 5.764:The case concerned the level of standard of proof in a case concerning compensation for water damage. The burden of proof was on the insurers who claimed that
the damage was caused by water seeping out of the municipal wastewater network, while the municipality counter-claimed that the damage occurredin some other way.

The test of the causal link between culpa and damage sometimes needs to be hypothetical and include the assessment of passive actions. Sometimes it is only possible to assume
a possible chain of events. In those cases, the court needs to establish a reasonable chain of events. NJA 2014 5.272, point 41,42, 44,45,46,47; Lars Heuman, Bevisbdrda och
beviskrav i tvistemal (2005) p. 381.

Distress/mental health etc.

For example loss of profits.

Persson et.al. (2018) 253-254.In principle, an Al programmer can be held liable for a fault in programming resulting in damage, although is not very likely.
Persson et.al. (2018) 264.
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(b) No-faultliability (strict liability/risk-based liability)

(i) Is there strict liability for ‘things’? If so, does it cover intangible things (such as software/Al)?

The generalrulein Swedish tort law, is fault-based liability. Strict liability for certain things is provided for as an exception to the general rule in specific
provisions that are mentioned below and are most often connected with dangerous activities, so there is no strict liability for most “things". However,
contractual agreements ofteninclude clauses on strict liability. Some of the movables connected to dangerous activities have intangible things” (such
as software) incorporated in themand are thengenerally covered by the strict liability. Examples of specific provisions of strict liability include: the Motor
Traffic Damage Act (Trafikskadelagen (1975:1410): the owner of a car is liable for damage and injuries caused to people and other cars), the Law
concerning Responsibility for Damagesfrom Air Traffic (Lag (1922:382) angdende ansvarighet fér skada i foljd av luftfart: the owner of an aircraft is liable
fordamage onthe ground),and the Lawon the Supervision of Cats and Dogs (lagen (2007:1150) om tillsyn éver hundar och katter: the owner of a cat or
dogis liable for damage and injuries caused by the animal). See also points (b)(ii), (iii) and (iv) below.

(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

In principle, the owners of all cars and most motor driven vehicles that are actively used on Swedish roads must hold a road traffic insurance (strict
liability coverage of third-party claims), which covers damage and injuries causedto a person or another car (Trafikforsakringsplikt) in accordance with
§1, paragraph 1, §2 of the Motor Traffic Damage Act (Trafikskadelagen (1975:1410)). The penalty for not holding such insurance is a daily obligatory
motorinsurance charge or fineandin the case of an accident the Swedish motor insurers are strictly liable for any damage (§§34 and 35 of the Motor
TrafficDamage Act). Where the car is not registered in Sweden, afine isimposed (§362").

(iii) Dangerous activities

The generalrulein the Swedish tort law is fault-based liability. According to §1 of the Law concerning Responsibility for Damagesfrom Air Traffic (Lag
(1922:382) angdende ansvarighet fér skada i folid av luftfart), the owners of aircraft and helicoptersare strictly liable for damages to persons and property
ontheground (not the passengers) %, even if the owner did not cause the damage.

21

Swedish Motor Insurers; Erland Stréomback, Vad ska trafikforsakringen ersdtta Nordisk Forsakringstidskrift (2014) No. 04; TSFS 2017:92, "Transportstyrelsens foreskrifter och
allménna rad om tillstand att bedriva forsok med sjalvkorande fordon’ §81 Trafikskadelagen.

Persson et.al. (2018) 261;NJA 1985 5.561: The claimant developed a hearing problem after being too close to two fighter jets. The first instance court concluded that the state (the
owner of the fighter jets) was responsible for the damage.
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(iv) Liability forthe keeping of animals

There are no specific rules in Sweden that govern non-contractual liability for damage caused by animalsotherthan catsand dogs.

§19 of the Law on Supervision of Cats and Dogs (lagen (2007:1150) om tillsyn 6ver hundar och katter)* provides that dog owners are strictly liable for
damage caused by their dogs. However, the liability of cat owners for damage caused by their cats is fault-based. This is because dogs are considered
to be capable of causing more seriousinjuries than cats.

Damage caused by police and military dogswhile in active service for the police or the armed forces, wherethe victim’sbehaviour justified the conduct
that caused the damage, is not covered by the strict liability rule.

If a third party provokes a dog tobite, the ownerremainsliable. However, if a third party is found to be responsible for provoking the attack, the amount
payablein damages can be adjusted by the court, in accordance with chapter 6, §1 of the Swedish tort law, Skadestdndslag.

If the owner transfersthe supervisionof the dog to a third party,such as a dog hotel, strict liability shifts to that third party.

(v) Vicarious liability (parent, teacher, employer etc.)

Vicarious liability provides for the liability of an employer fordamage caused by an employee to whomthe employer hasdelegated tasksin the context
of an employment relationship (chapter 3, § 1 of the Swedish tort law, Skadestdndslag (SkL))**. The liability of the employer is strict. However, the
employee could be subject to civil liability in certain circumstances, sothe liability of the employer is not completely strict (chapter4, §1 SkL). Generally
thereis culpa on the part of the employee. In accordance with chapter 3,81 SkL, an employer is liable where an employee in its service, intentionally or
by negligence, causes personal injury or other damage to the person, damage to property or financial damage (as in chapter 2, §3 SkL) or through a
crime seriously violates a person or an object®. What counts as negligence or fault varies from profession to profession. Actions or omissions by a
medical doctor can be considered to be more seriousthan those of a cashier for example?.

Author and date of completion: Terese ANDERSSON and GunillaPAHLSSON BLUHM.

3 NJA 1947 5.594:The case concerned a bicycle collision with a dog. The owner of the dog was found to be liable for the cyclist’s injuries.NJA 1990 s. 80.The case concerned the

impregnation of afemale dog. The male dog’s owner was held to be liable although the male dog acted in a predictable manner.
24 Prop. 1972:5 p. 24; Persson et al. (2018) 257.

25 The Swedish High Court has interpreted what is to be expected in the ordinary course of exercising a profession extensively.

26 NJA 1959s.674: A dentist administrated a local anaesthetic negligently, paralysing the patient for a lengthy period. The High Court did not find the dentist liable, holding that the

mistake was one that could be expected in the ordinary course of a dentist’s work. NJA 1974 5.99: The High Court argued that two X-ray medical doctors had missed what they
should reasonably have notice (broken bones) given their expertise, finding the doctors to have been negligent.
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XIX United Kingdom: non-contractual liability and artificial intelligence

‘ 1. SPECIFICRULES, LEGISLATIVEPROPOSALS ORSTRATEGIES

(a) Are there any specific rules on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Introduction
The Commission’s AlWatch monitorsthe development, uptake and impact of artificial intelligence in Europe.
Thereis no generalregulatory frameworkfor civil liability for emerging technologiesin the UK.

The Automated and Electric Vehicles Act 2018 extends the compulsory insurance requirementsfor motorvehicles provided for in the Road Traffic Act

1988 to automatedvehicles, and makes provisionfor accidents resulting from unauthorised software alterations or a failure to update software (section
4), without changing the general law on civil liability.

“Automated vehicles” are defined in section 1 as vehicles that “are in the Secretary of State’s opinion designed or adapted to be capable, in at least some
circumstances or situations, of safely driving themselves, and ... may lawfully be used when driving themselves, in at least some circumstances or
situations, on roads or other public places in Great Britain.” In other words, the classification of automated vehicles is delegated to the minister
responsible.

A Norton Rose Fulbright paper of July 2017 provides a good summary of the issues of liability relating to autonomous vehicles.

The operation of dronesis regulated by the Civil Aviation Act 1982, and the Air Navigation Order 2016, as amended by the Air Navigation (Amendment)
Order 2018.

Section 23 exempts “smallunmanned aircraft” (up to 20 kg) from the regulations and Articles 94, 94A-94G and 95 regulate small unmanned aircraft.

Other aircraft are, subject to a special exemption by the Civil Aviation Authority, to the general regulations. Section 76 of the Civil Aviation Act 1982
provides for liability of aircraft in respect of trespass, nuisance and surface damageand for thestrictliability of the owner of the aircraft for “material loss
or damage is caused to any person or property on land or water by, or by a person in, or an article, animal or person falling from, an aircraft while in
flight, taking off or landing”, unlessthe victim was contributorily negligent. Section 241 of the Air Navigation Order 2016 providesthat, “[a] person must
not recklessly or negligently cause or permitan aircraft to endangerany person or property.”

Guidance by Civil Aviation Authorityon UAS operation in UK airspace - Guidance and Policy (Cap 722) is “intended to assistthose who are involved with
the development, manufacture or operation of UAS to identify the route to follow in order that the appropriate operational authorisation(s) may be
obtained and to ensure thatthe required standardsand practices aremet.”
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Unmanned aircraft (UA) are definedas “any aircraft operating or designed tooperate autonomously orto be piloted remotely without a pilot on board.”
andunmanned aircraftsystem (UAS) is defined as “an unmanned aircraftand the equipment to control it remotely.”

(b) Are there any legislative proposals on artificial intelligence, in particular on non-contractual liability for damage caused by artificial
intelligence?

Atthetime of writing, there are no specific legislative proposals on non-contractual liability for damage caused by artificial intelligence (see also point
(c) below).

However, the Air Traffic Management and Unmanned Aircraft Bill proposesto confer police powers relating to unmanned aircraft and requirements in
Air Navigation Orders and to provide for fixed penalties for certain offences relating to unmanned aircraft. The public consultation preceding the bill
can be found here.

Moreover, a Law Commission consultation (Automated Vehicles: Consultation Paper 2 on Passenger Services and Public Transport) looked at civil
liability, in particular in the context of the Automatedand Electric Vehicles Act 2018 and concluded that the law was satisfactory as it stands (see point
1.13 of the Consultation Paper). The next review was to take place in April 2020.

(c) Are there any national strategies or policy initiatives on artificial intelligence, in particular on non-contractual liability for damage
caused by artificial intelligence?

Following publication of its Industrial Strategy White Paper in November 2017, the UK Government (UKG) launched an Al Sector Deal in 2018, most
recently updated on 21 May 2019, in the context of which it set up the Office for Artificial Intelligence within the Government Department for Digital,
Culture, Media and Sport (DCMS), the Centre for Data Ethics and Innovation, an "independent advisory body”, within the DCMS and the Al Council, an
independent expert committee to foster high-level dialogue and exchange of ideas between industry, academia and government and to advise the
UKG.

The Parliament Select Committee on Artificial Intelligence recommended clarity with regard to the mitigation of risks of artificial intelligence (see
Chapter 8 of its report of April 2017). Inits response of June 2018, the Government delegated thistaskto the Law Commission: “We believe that artificial
intelligence technologies should serve people, businesses, and sectors beneficially and, where any outcomes resulting from errors are detrimental to
these groups, remedial action should be undertaken. The Office for Artificial Intelligence, Centre for Data Ethics and Innovation, and the Al Council will
takethese concernsinto consideration and, as appropriate, engage the Law Commissionon best course of action” (at paragraph 95; see also point (b)
above)).

The House of Lords Select Committee on Artificial Intelligence recommended at paragraph 318 of inits report of 16 April 2018 that, “Clarity is required.
We recommend that the Law Commission consider theadequacy of existing legislation to address the legal liability issues of Aland, where appropriate,

recommend to Governmentappropriate remedies to ensure thatthelawis clear in this area. At the very least, this work should establish clear principles
for accountability and intelligibility. This work should be completed as soonas possible.”
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Within the Government Department for Transport, the Centre for Connected and Autonomous Vehicles works with industry to promote the UK's
industrial strategy.

‘ 2. GENERAL RULES

(a) What are the general rules on fault-based liability?

Breach of duty of care:a tortis a breach of duty of care which involves (1) a relationship between the party owing the duty and the party relyingon it
(“proximity” or “neighbourhood”), (2) foreseeable damage,and (3) a situation “in which the court considers it fair, justand reasonable that thelaw should
impose aduty of agiven scope upon the one party for the benefit of the other” (theHouse of Lords in Caparo Industries plc v. Dickman (1990)).

Standard of care: to determine whether there has been a breach of a duty of care, the courtsassessthe defendant’s behaviouragainst that of a prudent
person or a reasonably skilled amateur. The standard varies depending on the context. Thus, professionalsare held to the standard appropriate to their
profession: medical professionalsare held to the standard (Montgomery v Lanarkshire Health Board (2015)); junior doctors are held to the standardofa
reasonably competent doctor of the same grade, regardless of the level of the defendant doctor’s own experience (FBv. Princess Alexandra Hospital NHS
Trust (2017)); a learner driver is held to the standard of a competentand experienced driver (Nettleship v. Weston (1987)); a driver who causes harmwhile
suffering a hypoglycaemic episode is held to the same standard (Broome v. Perkins (1987)); but a child is held to the standard of a reasonable and
“ordinarily prudent” child of the same age, not to the standard of an adult (Mullin v. Richards (1998)).

Causation:the claimant mustshow, on the balance of probabilities (more likely thannot) thatthe defendant causedthe harm;in other words, that, but
for the defendant’s action, the plaintiff would not have suffered the loss (the but for test).

However, in a number of cases (McGhee v. National Coal Board (1972), Fairchild v. Glenhaven Funeral Services (2002) and Chester v. Afshar (2004)), in which
the claimants would not have succeeded in their actions had the court applied the but for test, the House of Lords did not apply the testand found in
favour of the claimants on othergrounds.

Reasonable foreseeability: the claimant must show that the damage was reasonably foreseeable. In Haynes v. Harwood (1936), the plaintiff police
constable sustained injuries when stopping the defendant’s runaway horse. The Court of Appeal held that the defendant had a duty of care when
leaving a horse unattended on a busystreet and that it was reasonably foreseeable that someone would tryto stopthe horseif it bolted. Moreover, the
maxim volenti non fitinjuria (“the victim brought theinjury upon him or herself”) did not apply to a police officer protecting the public.

Burden of proof: the claimant must prove that the defendant owed him or her a duty of care, that the defendant breached that duty of care and that
the breach caused the claimant’s injury. Although res ipso loquitur (“the thing speaksfor itself”) is often cited asreversing the burden of proof, it is, rather,
a manner in which the claimant can discharge that burden, by inviting the court, on the basis of circumstantial evidence, to draw, on the balance of
probabilities, an inference of negligence by the defendant (Ng Chun Pui and Others v. Lee Chuen Tat (1988).

Damage covered:
damageto property, or mental or physicalinjury;
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e lossof chance:in Allied Maples Group Ltd. V. Simmons & Simmons (1995), the Court of Appeal held that the claimant had to satisfy the court that he
had at least a “real” or “substantial”, not merely a “speculative”, chance that a hypothetical opportunitywould have arisen but for the defendant’s
wrongdoing and that it was not necessary to show that the opportunity would have arisen on the balance of probabilities (a higher test).

III

e pureeconomicloss (or “commercial” loss) is not usually recoverable in tort (in contrast with contract law claims), butin Hedley Byrne v Heller & Partners
Ltd (1964),the House of Lords found that a bankercould be liable for non-contractual damages to compensate for pure economicloss arisingfrom
his negligent advice which he knew the claimant would act upon and the case established the “assumption of responsibility” doctrine, which
continues to be applied only rarely.

Jointand several liability: where the concerted actions of several tortfeasors has caused a single injury orloss, the claimantcan seek torecoverdamages
in the fullamount from all of them together or from one of them alone, regardless of that person’s presumedshare of responsibility. In the latter case,
the defendant can seek contributionsfromthe fellow wrongdoers. See also Fairchild v. Glenhaven Funeral Services (2002), in which a number of employers
who had caused harm to an employeein successionwere held to have been jointly and severally liable.

(b) No-faultliability (strict liability/risk-based liability)

(i) Is there strict liability for ‘things’? If so, does it cover intangible things (such as software/Al)?

Introduction

Strict liability may arisein common law or by Statute (legislation). Parliament tendsto regulate activitiesthat give rise to a particularly high number of
accidents (such as road trafficand the workplace)and thoseinvolving hazardous materials (suchas nuclear power).

In particular, strict liability mayarise in relation tothe handling of dangerous articles, the interference with another’senjoymentof their land, the escape
ofa dangerous substance onto a neighbour’sland, damage caused to a person accessing an occupier’sland, and industrial accidents.

Dangerous goods

Thereis a particular duty of care when handlingdangerous articles, “...in the case of articles dangerous in themselves, suchas loaded firearms, poisons,
explosives, and other things ejusdem generis ["of the same kind"] there is a peculiar duty to take precaution imposed upon those who send forth or
install such articles when it is necessarily the case thatother parties will come within their proximity.” (Dominion Natural Gas Co Ltd v Collins (1909)).

Neighbours’ liability towards each other
The torts of private nuisance and Rylands v. Fletcher (1868) both concern disputes between neighbours.

Private nuisanceis unreasonable interference with a person’s enjoymentof benefits in rights over land (Hunter and Others v. Canary WarfLtd (1997)), or
“the unreasonable use of man of his land to the detriment of his neighbour.” (Miller v Jackson (1977)). The controlling principles are that “(a) the
reasonable userof property and(b) reciprocal regard for theinterests of neighbours, reinforce an altruistic process of give and take” (Hirose Electrical UK
Ltd v. Peake Industries Ltd (2019), at paragraph 1 ofthe judgment).

Strict liability in Rylands, on the other hand, arises when injury caused by the escape of something from someone’sland due to an unusual use of that
land.
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In Cambridge Water Company v. Eastern Counties Leather plc (1994) and Transco plc v. Stockport Metropolitan Borough Council (2003), the House of Lords
sought to clarify torts of nuisance and Rylands liability by holding Rylands to be a sub-species of nuisance'. Since both are torts againstland, damages
for personalinjury are not recoverable?.

In private nuisance and Rylands liability the damage must be “reasonably foreseeable” for liability in damages to arise, but it is not a defence to a claim
under Rylands that the defendant made every effort to avoid thedamagefrom occurring.

In both cases, the House of Lords expresseda desire for Parliament, rather than thecourts, to determine the activities with regard towhich strict liability
should arise. Legislation could more precisely identify the relevantuses of or activities onland covered andwould ensure morelegal certainty. The court
alsoreferred to the fact that the availability of insurance against such usesor activities was common.

Occupiers’ liability towards those accessing land

The Defective Premises Act 1972 imposes a duty of care on those building or undertaking workin premisesand landlords.

The Occupiers Liability Act 1957 and the Occupiers Liability Act 1984 provide that an occupier owes a duty of care to all visitors in relation to “the
state of the premises or to things doneor omitted to be done on them” (the 1957 Act) and a duty of care to people other than visitorsin respect of
dangers of which the occupier is or should be aware (the 1984 Act).

In Tomlinson v Congleton (2003) the claimant had been left tetraplegicas a resultof diving into an artificial lake in a country parkthatwas run by the
defendant Council. The House of Lords took a pragmatic approach and found the Council not to be liable under section 1(4) of the 1984 Act. The
judges wished to stem the compensation culture and speculatedthat a finding in the claimant’s favour would discourage councils from providing
facilities for the benefit of the public. They found that the claimant’s injuries were not due to the state of the premises and that, ‘[t]he pursuit of an
unrestrained cultureof blame and compensationhas many evil consequencesand oneis certainly the interference with the liberty of the citizen. Of
course thereis somerisk of accidents arising out of the joie de vivre of the young, but thereis no reason forimposing a grey and dull safety regime
oneveryone”,

Occupiers owe a concurrent duty of care at common law (not based on Statute), which is not required to arise out of the state of the premises (eg,
in Everett v. Comojo (UK) Ltd, the Court of Appeal held that defendant nightclub owners owed the nightclub guests a duty of care to protect them
against dangerousfellow guests).
The Countryside and Rights of Ways Act 2000 grantsa right to roam but puts personsexercising thatright on a par with trespassers under the 1984
Act, subject to further restrictions.

1

2

Paragraph 9 of Transco.

Paragraph 35 of Transco.
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(ii) Please briefly describe the liability regime applicable to cars in your jurisdiction.

The Road Traffic Act 1988 lays down the statutory offences of dangerous, careless and inconsiderate driving of a motor vehicle and driving while

unlicensed, disqualified or under the influence of alcohol or drugs. It also regulates the conduct of motor cyclists and cyclists on public highways and
provides for mandatory insurance.

- Section 185 of the Act defines various types of motorvehicle as “mechanically propelled vehicle”, (see also section 141A for the definition of “motor
car”)

- Section 3ZA defines a persondriving withoutdue care and attentionas one whose driving “falls below what would be expected of a competentand
careful driver, having regard “not only to the circumstances of which he could be expected to be aware but also to any circumstances shown to
have been within the knowledge of the accused.”

The Civil Liability Act 2018 limits the quantum of damages payable to victims of whiplash and other typical personalinjuries resulting from road traffic
accidents.

The Automated and Electric Vehicles Act 2018 extends the compulsory insurance requirementsfor motorvehicles provided for in the Road Traffic Act
1988 to automated vehicles.

(iii) Dangerous activities

Theregulation of dangerous activities in the UK is piecemeal and must be looked at in parallel with case-law on the torts of private nuisance and Rylands
v. Fletcher (1868) (see also point (i) above).

In Cambridge Water Company v. Eastern Counties Leather plc (1994) and Transco plc v. Stockport Metropolitan Borough Council (2003), the House of Lords
sought to clarify the torts of nuisance and Rylands liability by holding Rylands to be a sub-species of nuisance?. Since both are torts against land, damages
for personalinjury are not recoverable®.

In Transco, the court referred to the fact that the availability of insurance against such uses or activities was common?® and to some of the statutory
provisions alreadyregulating certain nuisances:

- Section 209 of the Water Industry Act 1991 imposescivil liability on water undertakings for the escape of water.
- Section 73(6) of the Environmental Protection Act 1990 provides for liability for damage caused by waste and section 79 lists statutory nuisances,

including the state of premises, smoke, fumes, gases, dust, steam,smell or other effluvia, insects, artificial light, noise and animals.
- Section 7 of the Nuclear Installations Act 1965 provides fortheduties (strict liability) of licensees of a licensed site in the case of “nuclearoccurrences”.

3 Paragraph 9 of Transco.

4 Paragraph 35 of Transco.

5

188

Paragraph 46.


file:///%5C%5Ceprsbrusnvf01%5Cusers$%5Cdlepage%5CDocuments%5CEAVA%5CDocs%5CINIL%5CThe%20Road%20Traffic%20Act%201988%20lays%20down%20the%20statutory%20offences%20of%20dangerous,%20careless%20and%20inconsiderate%20driving%20of%20a%20motor%20vehicle%20and%20driving%20while%20unlicensed,%20disqualified%20or%20under%20the%20influence%20of%20alcohol%20or%20drugs.%20It%20also%20regulates%20the%20conduct%20of%20motor%20cyclists%20and%20cyclists%20on%20public%20highways%20and%20provides%20for%20mandatory%20insurance.
http://www.legislation.gov.uk/ukpga/2018/29/contents/enacted
http://www.legislation.gov.uk/ukpga/2018/18/contents/enacted
http://www.legislation.gov.uk/ukpga/1988/52/contents
http://www.legislation.gov.uk/ukpga/1988/52/contents
https://www.bailii.org/uk/cases/UKHL/1868/1.html
https://www.bailii.org/uk/cases/UKHL/1868/1.html
https://www.bailii.org/uk/cases/UKHL/1993/12.html
https://www.bailii.org/uk/cases/UKHL/2003/61.html
http://www.legislation.gov.uk/ukpga/1991/56/contents
http://www.legislation.gov.uk/ukpga/1990/43/contents
http://www.legislation.gov.uk/ukpga/1965/57

Annex |: Comparative study on national rules concerning non-contractual liability, including withregardto Al

(iv) Liability forthe keeping of animals

i

Section 2(1) of the Animals Act 1971 imposes strict liability for damage caused by “an animal which belongs to a dangerous species” on the animal’s
“keeper”.

Section 2(2) of the Actimposes liability for damage caused by other animals where:

- thedamageis of a kind which the animal, unless restrained, was likely to cause or which, if caused by the animal, was likely to be severe;

- thelikelihood of the damage or of its being severe was due to characteristics of the animal which are not normally found in animals of the same
species or are not normally so found except at particular timesor in particular circumstances;and

- thosecharacteristics were known to that keeper.

The Dangerous Dogs Act 1991 was introduced in the wake of a spate of violent attacks on people by particular breeds of dogs and prohibits certain
breeds of dog and restricts others.

Seealso section 79(f) of the Environmental Protection Act 1990.

Common law performs aresidualfunction and a person in charge of an animal that causes damage may be liable in negligence, nuisance, trespass or
Rylands v. Fletcher (1868) strict liability: in Mirvahedy v Henley (2003), the House of Lords foundthe ownerof a horse which bolted, jumpedoveran electric
fenceand ran onto a dual carriageway, causing an accident, notto havebeen negligent atcommon law but to have been in breach of Article 2(2) of the
Animals Act (a stricter test).

(v) Vicarious liability (parent, teacher, employer etc.

Liability of employers for the wrongdoings of their employers (respondeat superior or “let the master answer”):

The Salmond test defines vicarious liability as “either (a) a wrongful act authorised by the master or (b) a wrongful and unauthorised mode of doing some
actauthorised by the master”s.

This test has been reformulated by asking the following interconnected questions: “First, what sort of relationship has to exist between an individual
and a defendant before the defendant can be made vicariously liable in tort for the conduct of that individual? Secondly, in what manner does the
conduct of thatindividual have to berelated to that relationship, in order for vicarious liability to be imposed on the defendant?"’

- arelationship “akin to that between an employerand an employee” satisfies the first question: Cox v. Ministry of Justice (2016);

5 Quotedin Mohamud v WM Motrrison Supermarkets plc (2016), at paragraph 25 of the judgment.

7 Coxv. Ministry of Justice (2016), at paragraph 2 of the judgment.
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- in answer to the second question, the courts have developed a “close connection” test (a close connection between the employment of the

wrongdoer and the wrongdoing itself: Mattis v. Pollock (2003)®, Catholic Child Welfare Society v. Institute of the Brothers ofthe Christian Schools (2012),
Mohamud v WM Morrison Supermarkets plc (2016).

Moreover, “[wlhere a case concerns circumstances which have not previously been the subject of an authoritative judicial decision, it may be valuable
to stand back and consider whetherthe imposition of vicarious liability would be fair, just and reasonable.”® (emphasis added).

Finally, employers are vicariously responsible for the negligence of a supervisor who is responsible for an injury of a fellow employee (the employer's
responsibility cannotbe delegated): Wilsons & Clyde Coal Co. Ltd. v. English (1937).

Parents are not responsible for the negligence of their children unless theyare themselves negligent in the supervision of their children (negligence of
the parent) or they have an employmentrelationship with their children (vicariousresponsibility).

Author and date of completion: Stephanie RIDLEY

8 “The stabbing of Mr Mattis represented the unfortunate, and virtual culmination of the unpleasant incident which had started within the club, and could not fairly and justly be

treatedinisolation from earlier events, or as a separate and distinct incident.”, at paragraph 32 of the judgment.
9
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Cox, at paragraph 42 of the judgment.
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Synopsis of non-
material damagein
national law

Research paper

The European Parliament’s Directorate for Legislative Acts (EP lawyer-
linguists) have prepared thissynopsisregarding the national rules on non-
material damage, annexed to the European Added Value Assessment
carried out by the EPRS in the context of the legislative initiative report of
the JURI committee with recommendations to the Commission on a civil
liability regime for artificial intelligence (Al).

This paper presents a brief overview of the regulatory frameworkin relation
to non-material damage in 21 Member States, with an emphasis on
statutory provisions of a general character, such as the Civil Code or similar
acts. The 21 contributions aim to identify different types of non-material
damage (sometimes referred to as moral damage) that are regulated, and
for which compensationis granted, in the Member States concerned. This
includes damage suffered directly by the victim as a result of a physical or
psychological injury, or of a violation of the victim’s rights of privacy or
enjoyment etc. and indirectly by persons close to the victim (damage by
ricochet). It also includes the conditions required for such damages to be
granted in court. Certain contributionsalso provide insight, on the basis of
relevant case-law, into aspects such as burden of proof, type of evidence
accepted before the court or level of compensation.

The authors have adapted their contributions to the specificities of their
legal systems and, as appropriate, have emphasised particular aspects of
civil law in the Member State concerned. Linksto national legislation, case-
law and other background material, as well as translations, are provided
where possible.
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Annex Il: Synopsis of non-material damage in national law,
prepared by the Directoratefor Legislative Acts

Is compensation for non-material damage provided for in nationallaw?

Belgium

Under Belgian tort law, the tortfeasoris liable in damages for all the losses suffered by the
victim in accordance with the principle of full compensation (Article 1382 of the Belgian
Civil Code (CC) (NL version) (ER version); e.g., Cass. 18 November 2011, no. C.09.0521.F),
including the loss of opportunity (Cass. 14 December 2017, AR C.16.0296.N), mitigation
costs (incurred by the victimto minimise his or herloss, orto prevent additional loss) (Gass.
22 March 1985, Pas. 1985, 1, 1011) and non-pecuniary loss (Cass. 17 March 1881, Pas. 1881,
l, 163).

The principle of full compensation implies that damages should place the victim in the
position in which he or she would have been had the tort not been committed. Save for
loss caused by personswith a mentalillness (Article 1386bis CC) and for loss resulting from
a failure to comply with the duty to mitigate (Cass. 7 February 1946, Pas. 1946, |, 53), the
judge has no power to moderate the damages. The damages can, however, be reduced in
proportion to the contribution of the victim’s contributory negligence (Cass. 7 November
1990, Arr.Cass. 1990-91, 280).

If it is impossible to evaluate a loss in concreto (such as for loss of opportunity and non-
pecuniary loss), the judge can evaluate such a loss ex aequo et bono (Cass. 22 November
1972, Arr.Cass. 1973, 297). Indicative Tables provide guidelinesfor measuring such losses.

There is no express legal provision for the principle of full compensation. Moreover, no
distinction is made between material (patrimonial) and non-material (moral) damage.
There is no regulation of damages for non-material damage so it is for the courts to
determinetherules applicable to such compensation.

The Belgian Supreme Court (Cass. 17 March 1881, Pas. 1881, I, 163) has held that the
principle of full compensation applies not only to material damage butalso to non-material
damage, on the basis of general tort law, according to which the tortfeasoris liable in
damages for all the loss caused, whether intentionally (Article 1382 CC), or negligently or
carelessly (Article 1383 CC).

According to the case-law on non-material damage under Article 1382 CC (Cass. 4
December 1967, Arr.Cass., 1968, 480), not only the person directly affected by the harmful
event can claim compensation for non-material harm, but also persons indirectly affected
(dommage par ricochet), such as a parent whose child dies or has suffered severe injuries as
a result of a trafficaccident. This means that the number of persons that could be entitled
to compensation for non-material damage is unlimited in principle, provided that thereis
a sufficient link between the direct victim and the person who suffered the indirect
damage, such as a familial relationship.

Under contract law, the debtor is required to compensate the creditor for actual loss and
loss of profits (Article 1149 CC), and also for non-pecuniaryloss. Damages should place the
creditor, as far as possible, in the same position as he or she would have been had the
contract been performed (Cass. 26 January 2007, Pas. 2007, 183). Savein the case of clauses
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providing for liquidated damages (Article 1153 CC and Article 1231 CC), the judge has no
power to moderate such damages.

In derogation from the principle of full compensation, compensation for non-material
damage may be limited by means of contractual clauses.

Conduct regulated by strict liability is subject to specificlegal provisions and specific rules
and conditions. Those rules and conditions may derogate from general tort law.
Compensation for non-material damage is expressly or implicitly provided for under
specific legislation, such as that concerning compulsory liability insurance in respect of
motor vehicles or liability for defective products.

A general principle of Bulgarian tort lawis that compensation is awarded both in cases of
strict liability and in cases of fault-based liability, provided that the damage is a direct and
immediate consequence of the harm caused (Article 51 the Bulgarian Law on Obligations
and Contracts (LOC) (EN version). Compensation for non-material damage is expressly
provided for in Article 52 LOC, applicable both in cases of fault-based liability and strict
liability. For example compensation for non-material damage can also be awarded in the
case of strict liability for damage caused by animals or by things providedfor in Article 50,
LOC (e.g. Supreme Court of Cassation, Decision N of 459 of 6.12.2012). Non-material
damage arising from death, physical injury or damage to property is recoverable. Such
damage can take the form of distressand damage to mental health.The court determines
damages on the basis of fairness (Article 52 LOC). Unlike contractual liability, where
compensation forloss of profits arises directly from the law (Article 82, LOC), compensation
for loss of profits in the case of fault-based liability is established by case-law (e.g., Supreme
Court of Cassation, Decision N°297 of 09.02.2016). Sometimes future loss, such as the loss
of future earnings, can be recovered.

Thereis no legislation or case-lawregarding pure economicloss.

In the case of contributory negligence on the part of the victim, compensation may be
reduced but cannot be extinguished (Article 51(2) LOC).

Damage for which a tortfeasor may be held liable includes material damage (damnum
emergens), loss of profits (lucrum cessans) and a violation of privacy rights (non-material
damage) (Article 1046 Croatian Civil Obligation Act (COA) (unofficial EN version)).

Article 1046 COA regulates non-material damage as a violation of privacy rights. Privacy
rights (or rightsof the person) are defined in more detail in Article 19 COA, as rights that all
natural and legal persons are entitled to have protected. The non-exhaustive list of those
rights is set out in Article 19(2) COA and it includes the right to life, physical and mental
health, reputation, honour, dignity, name, privacy of personal and family life and freedom.

Compensation for non-material damage can be made by non-pecuniary means or just
pecuniary compensation.

Regarding non-pecuniary compensation, the COA provides for both the cessation of the
violation of privacy rights (Article 1048 COA) and the publication of thejudgement and any
corrigendum thereof (Article 1099 COA).

Just pecuniary compensation isregulated by Article 1100 COA, which providesfor the court
to take into account the degree and duration of the physical and mental pain and fear
caused by the violation, the objective of the compensation, and the fact that it should not
favour aspirations that are incompatible with the nature and social purpose of the
compensation.The courtis free to assess the amountof the just pecuniary compensation.
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Czech Republic

The court may also award just pecuniary compensation for future non-material damage, if
it is certain that the damage will continue into the future (Article 1104 COA).

In Czech civil law, proprietary damage is always compensated for, whereas non-pecuniary
harm is subject to compensation only in special cases determined by law. According to
Section 2894(2) of the Czech Civil Code (CC) (EN version), compensation for non-pecuniary
harm arises only wherespecifically provided for by law. The duty to provide compensation
for non-pecuniary harm is assessed by analogy with other provisionsonthe dutyto provide
compensation for damage.

Under this rule, proprietary damage means harm to the assets of theinjured party whilst
any other harm is considered to be non-pecuniary damage, which is subject to specific
provisions on compensation for damage to health (pain and suffering, worsening of sodial
position and other harm), interference with the natural rights of individuals. etc.

Asregards the scope and manner of compensation, the CCis based on the approach that
restitution in kind musttake precedence over monetary compensation. If restitution in kind
is not possible or if so requested by the injured party, the wrongdoeris obliged to provide
damages in money. Hence, if restitutionin kind is possible, the type of compensation
depends on the victim and the court cannot consider whether the chosen method of
compensation is “useful” or “usual”.

Damages are also recoverable in cases of non-pecuniary harm and include damageas a
result of any interference with natural rights of an individual (specified in Book 1 of the CQ).
Section 2958 et seq. CC, which concern compensation for bodily harm and death, provide
examples for the reimbursementof the costs of reasonable and useful medical treatment,
funeral costs, loss of earnings and pension payments, and compensation for the
maintenance of survivors.

Compensationfor non-pecuniary harmincludes mental suffering.

The purpose of damages is to restore the victim to his or her original state. If this is not
reasonably possible, or if so requested by the victim, damagesare payable in money. Non-
pecuniary harm is compensated for by appropriate satisfaction. Satisfaction must be
provided in money unless realand sufficiently effective satisfaction for the harm incurred
can provide for satisfaction otherwise (Section 2951 CC)

Section 2895 CC stipulates thata tortfeasoris liable in damages regardless of fault in cases
specifically provided by law. Section 2957 CC, which concerns compensation for harm to
the natural right of an individual (non-pecuniary damage), adds that the manner and
amount of adequate satisfaction must be determined in order also to compensate for
circumstances deserving special consideration. Such circumstances comprise intentional
harm, including harm by trickery, threats, abuse of the victim’s dependence on the
tortfeasor, multiplying the effects of the interference by making it publicly known, or
discrimination on the basis of the victim'’s sex, health, ethnicity, creed, or similarly serious
situation. Accountis also taken of the victim’s anxiety with regard to loss of life or serious
damageto health, if such anxiety was caused by threats or otherconducton the part of the
tortfeasor.

Section 2953 CC provides the courtwith discretionary power to limit damages. The court’s
power arises only where the wrongdoer is an individual and did not cause the damage
intentionally. Judicial consideration of any reasonable reduction of damages musttake into
account any exceptional circumstances justifying such a solution, in terms of how the
damage occurred and the personal and financial circumstances of the wrongdoer and of
the victim. A reduction of damages is, however, excluded in the case a breach of
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professional care by a tortfeasor who claimed to have special knowledge or ability as a
member of a particular profession (Jiri Hrddek Regulation of Liability for Damage in the New
Czech Civil Code).

The right to compensation for non-material damage is laid down in §25 of the Estonian
Constitution (EN version).

Detailed regulation is set out in (§§128, 134 and 1050 of the Estonian Law of Obligations
Act (LOA) (ENtranslation).

§128(5) LOA provides that non-material damage involves the physical and emotional
distress and suffering causedto the victim.

The right to compensation arises from unlawful conduct under §1050 LOA. Fault is
presumed unless proved otherwise by the tortfeasor (§1050(1) LOA). §9(3) of the State
Liability Act (EN version) provides that fault is not taken into consideration where
compensation for non-material damage is claimed on the basis of a decision of the
European Courtof Human Rights.

Theright to compensationfor non-material damage can arise froma contractual or a non-
contractual relationship. In the case of a contractual obligation, compensation may be
claimed only if the purpose of the obligation was to pursue a non-material objective.
Compensationis generally notawardedfor non-material damage within the framework of
economicand professional activities.

§9(2) of the State Liability Actand §134(5) LOA provide that the amount of compensation
for non-material damage must be reasonable, in accordance with on the gravity of the
offence and the form and gravity of fault.

In the case of a violation of personal rights non-material damage should, as a generalrule
and where possible, be compensated in a manner other than financial compensation, for
example by retracting a false statement.

§134(2) LOA provides for a reasonable sum to be paid as compensation for non-material
damageinthe case of depriving a person of liberty, causing bodily injury, causing damage
to the health of a person, or violating other personality rights, including defamation. The
gravity and scope of the violation and the conduct and attitude of the tortfeasor mustbe
takeninto accountforthe purpose of determining the amount of compensation (§134(5)
LOA). When assessing the amount of the compensation the court may, in cases such as
defamation, the unjustified use of the name or image of a person, or a breach of similar
personality rights, considerwhetherit is appropriate toincreasethe amountawarded with
the objective of discouraging the tortfeasor from prolonging or repeating the tortious act,
taking into account the tortfeasor's financial situation (§134(6) LOA).

§57 of the Trade Marks Act (EN version) provides for compensation for non-material
damage in the case of an infringement of a trade mark and §8 of the Restriction of Unfair
Competition and Protection of Business Secrets Act (EN version) provides for such
compensation for theunlawfulacquisition, use or disclosure of business secrets.

In the case of non-contractual liability, liability for non-pecuniary damage is exceptional.
Chapter 5, Section 1 of the Finnish Tort Liability Act (412/1974) (EN version) provides:
“Wheretheinjury ordamage hasbeen caused by an act punishable by law orin the exerdse
of public authority, or in other cases, where there are especially weighty reasons for the
same, damagesshall also constitute compensationfor economiclossthatis not connected
to personalinjury or damageto property”. Damagesfor anguish may come into question
in cases of death caused by a criminal offence or negligence, an offence against liberty,
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honour, domestic peace or privacy, discrimination, violations of personal integrity and
human dignity (Chapter5, Sections 4a and 6 of the Tort Liability Act).

In the case of contractual liability, liability for non-pecuniary damage is the norm. For
example, Section 67 of the Sale of Goods Act (355/1987) (EN version) provides:

(1) Damages for breach of contract consist of compensation forexpenses, price difference,
lost profit and other direct or indirect loss due to the breach.

(2) Indirectloss consists of the following:
(1) loss duetoreduction orinterruption in production or turnover;
(2) otherlossarising becausethe goodscannotbe used asintended;
(3) loss of profit arising because a contract with a third party has beenlost or breached;
(4) loss duetodamageto property other thanthe goodssold;and
(5) othersimilarloss thatis difficult to foresee.

(3) Loss incurred by the injured party for mitigation of loss not covered by paragraph (2)
shall, however, not be considered indirect loss.

The Consumer Protection Act (38/1978) (EN version) contains specific provisions on
liability. Such specific provisions on liability can also be found in a number of other spedal
laws.

French law does not provide fora predetermined list of types of damage for which a victim
canrecover damages: the principle of generality of damage applies’.

Recoverable damages include those relating to physical injury, such as loss of amenity,
aestheticand sexual harm, material damage (damage to personal property, be it actual loss
or loss of profits), as well as non-material damage (including physical pain, damage to
privacy or honour and damage to feelings). The damage must fulfil three conditions for a
claim in damages to arise: it must be certain, it must be personal and it must consist of harm
causedto alegally protected legitimate interest. Future damage which is certain and direct
also givesrise to a claim for damagesbut hypothetical damage does not(Cass., 2nd civ. 13
March 1967, N 121; Cass., 1st civ., 14 January 2016, No 14-27.250). The loss of a real and
serious opportunity gives rise to a rightto compensation (Cass., 2nd civ., 3 December 1997,
No 96-11.816; Cass., 2nd civ., 24 June 1999, No 97-13.408; Cass., 1st civ., 4 April 2001, No 98-
11.364; Cass., 1st civ., 14 October 2010, No 09-69.195: the loss of an opportunity is direct
and certain whenever the disappearance of a positive opportunity is observed). However,
the victim is entitled only to a proportion of the expected gain from that opportunity,
depending on the probability that it would have arisen (Cass., 1st civ., 9 April 2002, No 00-
13.314). The requirement that damage must be personal is laid down in Article 31 of the
French Code of Civil Procedure: “A right of action is available to all those who have a
legitimateinterestin the success or dismissal of a claim, without prejudice to cases where
the law confers the right of action solely upon persons whom it authorises to raise or
oppose a claim, or to defend a particular interest”. Moreover, the Court of Cassation has
ruled that the harm caused to the immediate victim's relatives, as a consequence of the
harm suffered by the immediate victim (dommage par ricochet) gives rise to a claim for
damages provided that there is an immediate victim and that the harm caused to the

This principle is reaffirmedin Article 1235 of Draft revision of civil liability: Est réparable tout préjudice certain résultant
d’'un dommage et consistant en la lésion d'un intérét licite, patrimonial ou extrapatrimonial; B. Waltz-Teracol, “Lintérét
protégé, ledommage et le préjudice”,in :La réforme du droit de la responsabilité en France eten Belgique. Regards croisés
et aspects de droit comparé, les dix ans du GRERCA, 7-8 décembre 2018, online version.
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indirect victim is certain and personal®. As to the condition of a legitimate interest, some
rulings of the Court of Cassation gave the impression that the condition had been
abandoned (Cass. 2nd civ., 19 February 1992, No 90-19.237; Cass., 2nd civ., 7 July 1993, No
92-11.318 ; Cass., 2nd civ., 2 February 1994, No 92-14.005: all concern physical injury), but
morerecent judgments pointin the opposite direction (Cass., 2nd civ., 24 January 2002, No
99-16-576).

The principle of full compensation for damage applies. According to that principle,
compensation must aim to place the victim as far as possible in the situation in which he
or she would have been had the harmfulevent not occurred. The victim must not make a
loss or profit from the compensation (Cass., 2nd civ., 28 October 1954, Bull. civ. I, No 328).
Where a court rules on the merits of a case, it must assess the damage found; it cannot
make a flat-rate award of compensation without reference to the extent of the damage
suffered (Cass..com., 12 February 2020, Recueil Dalloz 2020, p. 1086 and the decisions cited;
see also Cass. crim., 22 March 2016, Recueil Dalloz 2016, p. 1236, in which, in respect of
ecological damage, the Court of cassation required the court ruling on the merits of the
case to calculate damage which had not been assessed by the claimant). When ruling on
the merits of the case, the court has absolute discretion in determining the amount of
damages, without being required to specify the various elements thereof. The court need
not explain how it calculates damages corresponding to the damage it seeks to
compensate. Its decisionis likely to be quashed by the Courtof cassationonly if it infringes
theonly rule applicablein this regard, namely the principle of full compensation.

However, there is no legislative text providing for the principle of full compensation for
damage. The case-law links it, asappropriate, to the general rules of Articles 1240, 1217 and
1231-1 of the French Civil Code (CC) (EN version), butit has also raised that principle to the
rank of an autonomous principle. The principle has not, however,been clearly established
by the Constitutional Council. The scope of application of the principle is therefore limited
togenerallaw.

In addition, exceptions are allowed, in particular in lex specialis, such as legislation on
accidents at work, which often entitles the claimant only to a lump-sum or capped
compensation, or on intellectual property (Article L 615-7 of the French Intellectual
Property Code), as well as in contractual clauses. Legal limitations to the principle of full
compensation for damage in contract law are contained in Articles 1231-3and 1231-4 CC
which provide that the debtor is required to pay only the damages that were provided for
or that were foreseeable at the time of the conclusion of the contract, except where the
non-performance of the contract is due to gross negligence or wilful misconduct. In the
event that non-performance of the contract is due to gross negligence or wilful
misconduct, damages include only what is an immediate and direct consequence of the
non-performance of the contract.

Asregards physicalinjury, there is no legal classification of the types of damage giving rise
to a claim in damages delege lata. Nevertheless, although it has no legal basis, the courts
systematically apply the so-called Dintilhac classification, which is a non-exhaustive list of
types of damage in respect of personal injury for which a victim can recover damages.

2 Inthe particular case of damage caused to the indirect victim of a traffic accident, Article 6 of the Law No 85-677 of 5
July 1985 on improving the situation of victims of traffic accidents and on speeding up procedures for
compensation (Badinter Law) provides that “the prejudice suffered by a third party as a result of the damage caused
to the direct victim of a traffic accident shall be compensated taking into account any limitations or exclusions
applicable to the compensation for such damage”.
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The case-law also regularly disregards the principle of full compensation, particularly as
regards non-materialdamage.

In respect of natural persons, non-material damage is a concept which coversan increasing
number of types of damage, the number of which is constantly increasing (e.g. all
psychological disorders resulting from knowledge of the risk of developing a disease
caused by exposure to asbestos (préjudice d’anxiété), in the area of medical liability, damage
caused by failure to disclose information (préjudice d’impréparation), and damage to
religious feelings (préjudice religieux).

With regard to privacy in particular, the mere finding of an infringement of the right to
privacy gives rise to a right to compensation (Cass., 1st civ., 5 November 1996, No 94-
14.798, Dalloz 1997, p. 403 and note S. Laulom, and p. 289, obs. P. Jourdain). The same
applies in the event of an infringement of personality rights more generally, of the right to
the property of others (Cass., 3rd civ., 9 September 2009, No 08-11.154, Dalloz 2009, p. 2220
and obs. G.Forest) or ofimagerights (Cass., 1st civ., 12 December 2000, No 98-17.521, RTD
civ. 2001, p. 329, obs. J. Hauser).

The courts have determined thatcertain damage must be compensated for.

In labour law, for example, the Social Chamber of the Court of Cassation has held that the
unlawfulness of disciplinary proceedings (Cass. soc., 27 June 2001, No 99-42.216, Dr. soc.
2001, p. 885, obs. C. Roy-Loustaunau), a lack of information relating to the criteria used to
justify redundancies for economic reasons (Cass., soc., 26 January 1999, No 97-40.463, Dr.
soc. 1999, p. 530, obs. J. Savatier) and the late issue of documents enabling a dismissed
employee to assert his rights to unemployment insurance (Cass., soc., 5 July 2011, No 10-
30.465, cited by L. Gratton, Ledommage déduit de la faute, RTD civ., 2013, p. 275) are the
cause of damage “which the court must make good”.

In medical negligence cases, a lack of information gives rise to “damage which the court
may not leave without compensation” (Cass., 1st civ., 3 June 2010, No 09-13.591, Dalloz
2010, p. 1522, obs.|. Gallmeister; Cass., 1st civ., 12 June 2012, No 11-18.327, Dalloz 2012, p.
1794, obs. . Gallmeister). The Court of Cassation hasruled thattheright to informationis a
“personal right, distinct from bodily harm, ancillary to the right to physical integrity” and
that “injury to that personal right entails non-material damage as a result of a lack of
psychological preparation for therisksinvolved and resentment felt about the idea of not
having consented to damage to one’s bodily integrity” (Cass., 1st civ., 12 July 2012, No 11-
17.510, Dalloz 2012, p. 2277, note M. Bacache. Compare : Council of State (Conseil d'Etat),
10 October 2012, No 350426, Dalloz 2012, p. 2518, obs. D.Poupeau).

In trademark law, the Courtof Cassation has held "that the mere infringement of the private
right of ownership of a trademark justifies the award of damages" (Cass., com., 8 March
2005, No 02-20.675, cited by L. Gratton, Le dommage déduit de la faute, RTD civ., 2013, p.
275), pointing out, once again, that the damage suffered by the trademark owner cannot
be left without compensation, while specifying the form that thecompensation must take.

It thus appears that certain faults necessarily result in damage, which itself entails, at the
very least, non-material damage which the court cannot leave without compensation. Any
other type of damageresulting fromsuch harmmustbe established by the claimant.

The damages awarded in the cases referred to above could be compared to punitive
damages, in respect of which the French Court of Cassation has held that "Awarding
punitive damages is not, per se, contrary to public policy, unless the amount awarded is
disproportionate compared to the damage suffered and to the breaches of the debtor’s
contractual obligations" (Cass., 1stciv., 1 December 2010, No 09-13.303, Dalloz 2011, p. 423,
obs.l. Gallmeister).
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As regards legal persons, the existence of non-material damage is, in some cases,
presumed, as in the event of unfair competition, whereasit must be provedin other cases.
According to settled case-law, an act of unfair competition necessarily causes damage,
even if only non-materialdamage (Cass.,com. 15 May 2012, Dalloz 2012, p. 2285 and note
B.Dondero; Cass..com., 12 February 2020, Dalloz 2020, p. 1086).

Compared to non-material damage suffered by natural persons, which consists of moral
suffering, the alleged non-material damage suffered by legal persons in fact amounts to
economic damage. In practice, compensation for non-material damage serves to
compensate legal persons for aloss of opportunity to make a profit, where it is difficult or
impossible to quantify the future loss precisely (J.S. Borghetti, La réparation intégrale du
préjudice al'épreuve du parasitisme, note under Cass., com., 12 February 2020, Dalloz 2020,
p. 1086).

Thus, in the event of unfair competition, the claimant benefits from a presumption of the
existence of non-material damage but mustdemonstrate the extent of the damage.

In a decision of 19 September 2017, the Paris Court of Appeal assessed the damages due
for non-material damage by calculating the savings that the claimant would have made
had it used the same unfair and unlawful methods as the defendant (Paris Court of Appeal,
Pole 5, 1st chamber, 19 September 2017, No 16-05727). The Court of Cassation dismissed
the appeal. It held that itis impossible for a claimant to demonstrate the harmful effects of
unfair competition, particularly in cases of parasitic conduct or non-compliance with
regulations and that the Court of Appeal was allowed, in assessing damages, to take
account of the savings made by the defendant, adjusted in accordance with the respective
business volumes of the parties affected by the defendant’s conduct (Cass., com., 12
February 2020, Dalloz 2020, p. 1086). This clearly indicates that other methods could have
been considered appropriate and thatthe damages awarded may exceed the actual harm
suffered.

The Draft revision of civil liability, while enshrining the principle of full compensation
(Article 1258)3, expressly provides for exceptions to that principle with a non-exhaustive
list of types of damagein respect of personalinjury (Article 1269)* flat-rate compensation
for certain types of non-material damage (Article 1271)°, and civil fines (Article 1266-1)°.

La réparation a pour objet de replacer la victime autant qu'il est possible dans la situation ot elle se serait trouvée si le fait
dommageable n'avait pas eu lieu. Il ne doiten résulter pour elle ni perte ni profit.

Les préjudices patrimoniaux et extrapatrimoniaux résultant d'un dommage corporel sont déterminés, poste par poste,
suivant une nomenclature non limitative des postes de préjudices fixée par décret en Conseil d’Etat.

Un décret en Conseil d’Ftat fixe les postes de préjudices extrapatrimoniaux qui peuvent étre évalués selon un référentiel
indicatif dindemnisation, dont il détermine les modalités d'élaboration et de publication. Ce référentiel est réévalué tous
les trois ans en fonction de I'évolution de la moyenne des indemnités accordées par les juridictions. A cette fin, une base de
données rassemble, sous le contréle de I'Ftat et dans des conditions définies par décret en Conseil d’Etat, les décisions
définitives rendues parles cours d’appel en matiére d'indemnisation du dommage corporel des victimes d'un accident de
la circulation.

En matiére extracontractuelle, lorsque I'auteur du dommage a délibérément commis une faute en vue d'obtenirun gain ou
une économie, le juge peut le condamner, a la demande de la victime ou du ministére public et par une décision
spécialement motivée, au paiement d’une amende civile. Cette amende est proportionnée a la gravité de la faute commise,
aux facultés contributives de I'auteur et aux profits qu'il en aura retirés. L'amende ne peut étre supérieure au décuple du
montant du profitréalisé. Si le responsable est une personne morale, 'amende peut étre portée a 5 % du montant du chiffre
d'affaires hors taxes le plus élevé réalisé en France au cours d'un des exercices clos depuis I'exercice précédant celui au cours
duquel la faute a été commise. Cette amende est affectée au financement d’un fonds d’indemnisation en lien avec la nature
du dommage subi ou, a défaut, au Trésor public. Elle n'est pas assurable.
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Synopsis of non-material damage in national law

Germany

Material and non-material damage can be invoked under fault-based liability regimes
pursuant to Articles 1240 and 1241 CC, no-fault liability regimes, or other special liability
regimes, such as:

- strictliability for damagecausedby things in custody (Article 1242, first paragraph, CO),

- strictliability for damagecausedby persons forwhomwe are responsible (Article 1242
first paragraph, CC) and specific cases of strict liability for damage caused by others:
strict liability of parents, mastersand employers and teachersand craftspeople (Artide
1242, fourth to eight paragraphs, CC),

- strict liability for damage caused by cars: Law No 85-677 of 5 July 1985 on improving
the situation of victims of traffic accidents and on speeding up procedures for
compensation (Badinter Law),

- strictliability for damage caused by animals (Article 1243 CQ),

- strict liability for damage caused by the ruin of a building (Article 1244 CC), or

- thespecialliability regime for defective products (Article 1245 to 1245-17 CQ).

Prior to the introduction of the special liability regime forecological damage under Artidles
1246 to 1252 CC, compensation for ecological damage was awarded on the basis of non-
material damage suffered by the environmental organisation concerned. The question
now arises as to whether compensation for ecological damage under those articles leaves
room for residual compensation for non-material damage suffered by the organisation
concerned (Cass., 3rd civ., 8 November 2018, No 17-26.180 and note C. Dubois, p.419).

Introduction: material and non-material damage, restitution and damages (sections
249t0253 BGB)
Sections 249 to 253 of the German Civil Code (Blirgerliches Gesetzbuch, BGB) provide for

generalrules onthe form, content and scope of restitutionand damages.They distinguish
between:

- Schadensersatz: restitution-in-kind or the payment of an amount necessary to
restore the situation of the victim before the damage, and

- Entschddigung: amount of money to be paid in the event that the restoration of
the situation of the victim before the damage is not possible or would be
disproportionate and that the payment of an amount necessary for restitution
would be without purposeor disproportionate.

Both Schadensersatz (to a lesser degree) and Entschddigung are relevant in the case of non-
material damage (see below).

Sections 249to 253 BGB do not provide for a legal basis for a claim, but comprise the rules
which apply in the case of a claim on the basis of the rules ontort, strict-liability or contract.
With regard to non-material damage, only sections 249 and 253 BGB are applicable.
(Sections 250,251 and 252 BGB are not applicable tonon-material damage because section
250 provides for payment ofan amount necessaryto restore the situation after the expiry
of the deadline for estitution-in-kind; section 251 provides for Entschddigung instead of
Schadensersatz, where restitution-in-kind is not possible or would disproportionate; and
section 252 BGB provides for Schadensersatz for loss of profits).

A. Schadenersatzfor non-material damage

Section 249 BGB is the basicrule for what is owed in case of a damage (Schadensersatz). It
provides, in principle, for restitution in kind (in rem restitution or Naturalrestitution): The
liable perpetrator must restore the victim to the position in which he or she would have
been but for the event that gave rise to liability. The principle of restitution in kind also
applies to non-material damage, but since restitutionin kind is often not possible in those
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cases (and an amount to be paid for trestoration is therefore without purpose), section
253(2) provides for EntschddigungEntschédigung  for non-material damage
(Schmerzensgeld)

B. Entschddigung for non-material damage pursuant to section 253(2) (also called
Schmerzensgeld fromthe latin pretium pro doloribus) consists of the payment of an amount
of money which has, according to case-law (BGH GrZS NJW 55, 1675, 95, 781) a twofold
purpose: compensation for pain and suffering (Ausgleich) and satisfaction for thesuffering
(Genugtuung) that the perpetrator inflicted on the victim. Genugtuung is, however, only
relevant to violations involvingintention or gross negligence is cannot thereforebe taken
into account where a claim is based on strict-liability.

Section 253(1) BGB limits the amount of money paid as Schmerzensgeld for non-material
damage to cases expressly provided for in law. Since the reform of civil law in 2002,
Schmerzensgeld for non-material damage is no longer limited to tort but has been
extended to contractual and strict-liability claims. Strict liability rules refer expressly to
Schmerzensgeld (see further below)).

Section 253(2) BGB constitutes an example of such an express legal provision for
Schmerzensgeld for non-material damage. According to that provision, “equitable”
compensation in money can be claimed for non-material damage where the law provides
for Schadensersatz for an injury to a person’s body, health, freedom or sexual self-
determination.

The injury of “life” is not mentioned in section 253 BGB. Relatives of or persons close to a
victim who has been killed can therefore claim compensation only if the shock (indirect
damage, Schockschaden) they suffer from the death of the victim amounts to damage to
their own health. The same applies to the indirect damage caused by the shockrelatingto
the injury of the victim. Compared to other jurisdictions in Europe, the German courts
interpret indirect damage very restrictively” and require the following conditions to be
fulfilled:

(1) theinjury mustamount to a severe impediment (schwere Beeintréichtigung) of the
indirect victim, which has significantly more gravity than the injury that a close
person would normally suffer;

(2) only close relatives or the fiancé or life partner can claim damages as indirect
victims;
(3) the injury of the direct victim must give sufficient reason for the indirect victim’s

injury (ausreichender Anlass).

As compensation for non-material damage is granted only where the above-mentioned
rights are violated, Schmerzensgeld cannot be claimed for disappointment, frustration or
similar damage (e.g.ifa wedding s interrupted or disturbed (Brdbg NJW-RR 05, 253).

Legal provisions providing for Schmerzensgeld for damage to the victim’s body, health,
freedom or sexual self-determination, which under section 253(2) BGB allow for
compensation of non-material damage, can be found in tort, strict-liability and contract.
Specificrules extending or limiting compensationfor non-material damage can be found
in provisions relating to those areas of law:

1. Tort: Basis of claim in tort for Schadensersatzand Schmerzensgeld for non-material
damage

7 Palandt, 71.Auflage, Vorb v § 249, Rz.40.
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1.1 Section 823

Section 823 BGB provides for Schadensersatz for the infringement of the following rights:
life, physical integrity, health, freedom, property or other absolute rights, protected by
other legal provisions. As section 823 BGB provides for Schadensersatz for some of the
rights listed in section 253(2), Schmerzensgeld can also be claimed for non-material damage
arising from the violation of those rights.

In addition to therights listed in section 823 BGB, the courts have developed the “general
right of personality” (allgemeines Persénlichkeitsrecht) and have granted restitution or
Schmerzensgeld for the violation of that right on the basis of section 823 BGB. Initially this
was developed as “another right” in the list of section 823(1) BGB (BGHZ 13, 334 = NJW
1954, 1404) .With regard to compensation for non-material damage, the Federal Court of
Justice (Bundesgerichtshof) has based such claims directly on Article 2(1), together with
Article 1(1) of the Fundamental Law (Grundgesetz) (BGHZ 26, 349 (356f.) = NJW 1958, 827
and BGHZ 35, 363 (367f.) = NJW 1961, 2059). This approach has been approved by the
Federal Constitutional Court (Bundesverfassungsgericht) (BVerfGE 34, 269 = NJW 1973,
1221). Schmerzensgeld for non-material damage of thegeneral right of personality requires
a serious impairment (schwerwiegende Beeintrdchtigung) which cannot be otherwise
eliminated. Regarding casesof violation of the general right of personality, Schmerzensgeld
for non-material damage also aims to satisfy the victim (e.g. BGH, Judgment of 05.10.2004
-VIZR 255/03).

1.2 Other tort provisions

Other provisions in tort in the context of which compensation for non-material damage
can be claimed include sections 831 (vicarious liability), 833 and 834 (liability for animals)
and 836 BGB (liability for buildings), 839 (liability in the case of a breach of official duty),

829 (liability in damages on equitable grounds, where liability would normally be excluded
dueto the state of mind (section 827) or the minor age (section 828) of the tortfeasor.

2, Strict Liability (Gefdhrdungshaftung)

Schmerzensgeld for non-material damage is also possible based on the provisions for
damages in strict liability rules. In general, strict-liability provisions set out maximum
awards of Schadenersatz or Schmerzensgeld.

The second sentence of section 11 of the Road Traffic Act (StralSenverkehrsgesetz) provides
that the holder of a car is also liable for non-material damage. Section 18(1) of the Road
Traffic Act provides that the driver is jointly and severally liable for any damage caused.
Liability for damage is excluded if the driver was not at fault (presumption of fault). The
amount of Schadensersatz or Schmerzensgeld) is limited, however, to the maximum
amounts fixed in sections 12 and 12a of the Road Traffic Act (the maximum amounts for
the use ofa highly or fully automated driving function are double those for non-automated
cars).

The Liability Act (Haftpflichtgesetz), which provides for strict liability of operators of railways
and cable cars for death, personalinjury and damage to health and property, provides for
Schadensersatz for non-material damagein section 5(3) for relatives and persons close to
the victim and in section 6 for injuries to the body. The amount of Schadensersatz or
Schmerzensgeld) is limited to a maximum lump sum payment of EUR 600 000 or annual
periodic payments of up to EUR 36 000 (section 9).

8

Section 833 constitutesa case of strict-liability.
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A similar provision is to be found in sections 7 (death), 8 (bodily injury) and 10 (maximum
amounts) of the Product Liability Act (Produkthaftpflichtgesetz).

Further acts on strict liability containing provisions on compensation for non-material
damageare: section 36 of the Air Traffic Act (Luftverkehrsgesetz), sections 28(3) and 29(2) of
the Nuclear Energy Act (Atomgesetz), sections 86 (3) and 87 of the Medicinal Products Act
(Arzneimittelgesetz), and sections 12(3) and 13 of the Environmental Liability Act
(Umwelthaftungsgesetz).

3. Contract: Basis of claim in contract or another special relationship for
Schmerzensgeld for non-material damage

Compensation for non-material damage can also be claimed where contract law or other
special relationships provide for damages. Special relationships (Sonderverbindungen) can
result from law (gesetzliche Schuldverhdiltnisse) e.g. voluntary agency (section 677 et seq.
BGB) or from a contract-like relationship (vertragsdhnliche Schuldverhdiltnisse) e.g. culpa in
contrahendo. This can arise from the violation of a main duty (Hauptpflicht) or an accessory
duty (Nebenpflicht) under the contract or special relationship. The aim of the duty must,
however, include preventing the damage in question (Schutzzweck der Pflicht).

The general rule for Schadensersatz based on the violation of contractual duties or those
from another special relationship is section 280 BGB. Section 278 BGB (liability for agents)
and the second sentence of section 280(1) BGB (reversal of the burden of proof: fault is
presumed where a violation of the duty is proved) also apply with regard to non-material
damage. Special rules depending on the type of contract also provide for Schadensersatz
and allow claims arising from non-material damage: section 618 (service contract), section
437(3) (purchase contract), section 634(4) (contract for works), section 536a (lease
contract). Section 651f(1) (travel contract) contains the special rule thata traveller can claim
Entschddigung for the non-material damage of “lost” holidays®. As the sections referred to
provide for Schadensersatz for some of the rights listed in section 253(2) BGB,
Schmerzensgeld can also be claimed for the non-material damage raisingfromthe violation
ofthoserights.

However, section 906 BGB does not allow for Schmerzensgeld for non-material damage.
Section 906 BGB provides that where the owner of land suffers the escape of
‘imponderable’ substances (such as gases, vapour, odours or noise) from neighbouring
land, he or she may claim reasonable compensation in money (Ausgleich in Geld) from the
user of the neighbouring land if the escaped substance impairs a use of the owner’s land
thatis customaryin the location orunreasonably affects the owner’sincome) (BGH NJW 10,
3160).

4. Quantum

Schmerzensgeld for non-material damage must be equitable or reasonable (billig) (section
253 (2) BGB), or appropriate (angemessen) (section 10(3) Road Traffic Act,
Strassenverkehrsordnung). For the purpose of evaluating the amount of compensation to
be granted, all relevant circumstances (those of the perpetrator as well as those of the
victim) must be taken into account:the nature and durationof the violation, thedegree of
fault, any contributory responsibility on the part of the victim,and whether the victim could
have mitigated the damage. Compensation may consist of a lump sum or periodic
payments. In order to ensure similar compensation for similar damage, indicative
compensation tables (Schmerzensgeldtabellen) have been established. Special liability rules

9

651f (2) If the travel package is made impossible or significantly impaired, then the traveller may also demand

appropriate compensation in money for holiday leave spent to no avail.
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Synopsis of non-material damage in national law

Greece

sometimes contain specific provisions on quantum, in particular maximum awards for
strict-liability.

Damages for personal injury and death are provided for, respectively, in Articles 928 and
929 Greek Civil Code (CQ).

Article 298 CC provides for compensation for pure economicloss and lucrum cessans (loss
of profits).

In accordance with Article 299 CC (damages for non-pecuniary harm are recoverable only
in cases provided for by law) and Article 932 CC, the courts may decide to award damages
for non-material (moral) damage in the context of contractual and non-contractual liability
respectively.

Such damages may also be awarded to the family of a victim who has died as a result of a
tort.

According to Article 932 CC, in the event of tort, regardless of compensation for pecuniary
damage, the court may award reasonable monetary satisfaction for non-pecuniary
damage. That applies in particular to anyone who has suffered an injury to health, honour
or "purity" or who has been deprived of liberty. In the event of the victim’s death, such
monetary satisfaction maybe awarded to the victim'sfamily for mentalanguish ™.

The CC does not callfor “compensation”, as in the caseof economicloss, but for “monetary
satisfaction”.

If the court accepts that a victim has suffered moral damage, it may award monetary
satisfaction, in order to achieve meaningful compensation for such moral damage. The
amount of monetary satisfaction is to be determined by the court, based on the rules of
common experience and reason (there is no legislative index), in order that the victim
receive fair and sufficient reliefand consolation. The type of infringement, the extent of the
damage, the circumstances and gravity of the tort, any contributory negligence on the part
of the victim, and the economicsituation of the parties are among the factors to be taken
into consideration by the court. However, when the final award is fixed by the court, the
constitutional principle of proportionalityis applied.

As far as theliability regime is concerned, there is no separate provision for moral damage,
so the general rule of fault-based liability regime provided forin Article 914 CC"" applies,
together with the specific exceptions provided for in other articles of the CC and other
legislation. Consequently, the generalruleis that, in orderfor the court to award monetary
satisfaction for moral damage to the victim of a tort orfor the loss of the victim to his or her
family, the following four elements mustbe shown:

unlawful conduct;

- negligenceorintention on the part of the defendant(fault-based liability);
damage; and

a causallink between the unlawful conduct and the damage.

The objective of the provision of monetary satisfaction for moral damage is moral
consolation and the mental relief of the victim from the distress, grief or pain caused by the

10 Article 932 CC in Greek: “S¢ mepimtwon adikonpaéiac, aveédptnta amd v amolnuiwon yia v nepiovoiakn (nuia, To
Sikaotriplo umopei va embikdoel e0Aoyn Katd tnv Kpion Tou xpnuatikrj ikavormoinon Adyw nBikri¢ BAGLNG. Auté ioxUel 1diwg
yta gkeivov mou émabe mpoofoAr tng vyeiag, NG TG i TS ayveiag Tou i otepribnke v eAevBepia tou. X mepimtwaon
Bavdtwong mpoowmou n XpNUATIKY autr ikavormoinon umopel va eméikaotel otV otkoyévela Tou BUuatog ASyw YuxIKriG

oéuvng.”

T Article 914 CCin Greek: “Omoio¢ {nuiwoer aGAAov mapdvoua kai uraitia éxel umoxpéwaon va tov amolnuiwosl.”
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Hungary

unlawful conduct. In addition, a person may claim compensation for moral damage
because ofaninsult to the personality of the victim (Articles 57 and 59 CC™).

Other provisions that provide for moral damage in Greek legislation include Article 65 of
law No 2121/1993, as amended by law No 4605/2019, on intellectual property (IP) and the
right to claim compensation for moraldamagein the case of intentional harm to IPrights,
in addition to the right of compensationfor pecuniaryloss.

Furthermore, severallaws > onradio, television and other mediainclude specific provisions
on the minimum amount of compensation for monetary compensation to be awarded
when a victim has suffered moraldamage as aresult of activities in the press or electronic
media or as a result of the processing of their personal data, by both public and private
operators.

Finally, provisions on moraldamage can also be found in consumer protection law ', with
regard to the possibility for monetary compensation from the producer of a defective
product (strict liability) or from the provider of a service (fault-based liability). In addition,
compensation for moral damage can be claimed via collective redress against a producer
by a consumer organisation. When determining the amount of monetary satisfaction in
such a case, the court musttake into considerationthe extent of the insult to the legal order
in generaland notonly the damage occurred by the consumersdirectly affected.

In the case of a violation of rights pertaining to the person (such as life, physicalintegrity,
health, personal freedom, family and private life, honour and reputation), the victim may
claim damages for pain and suffering for non-material harm caused.

Damages for pain and sufferingare governedby the general rules on liability for damages,
save that the injured party need only prove that there was a violation, but not that there
was a loss under the first three heads of damages, namely loss sustained in property
(damnum emergens), loss of profits (lucrum cessans) and costs necessary to eliminate the
pecuniary losses of the injured party (sections 2:52 and 6:522 CC of the Hungarian Civil
Code (CC) (Hungarian Civil Code, EN translation).

Thus the obligation to pay damages for pain and suffering is governed either by the rules
on strict liability with objective penalties (for example in the case of liability for dangerous
activities) or by the rules on fault-based liability.

The court is to determine the amount of the damages for pain and suffering in a single
award, taking into account the circumstances of the case, in particular the gravity and
frequency of the violation, the degree of fault,and the impact of the violation on the victim
and his or her environment.

Any person who suffers damage as aresult of a violation of the rights pertaining to his or
her person has theright toclaim compensationfrom the personcommitting the violation,

Article 57 CCin Greek: “Omoto¢ mpoofdAAetal mapdvoua otnv mpoowrmKOTNTd Tou éxel Sikaiwua va amraitrjosl va apBei n

mpooBoAn kat va unv emavaingOsi oto pédov. Av n mpoofolr) avagéperal 0TV MPOCWMIKOTNTA TPOOWITOU TTOU €XEl
mebdvel, To Sikaiwua avté éyouv o oUUYOG, Ol KATIOVTES, Ol QVIOVTEG, ol abeA@oi Kal ol kKAnpovduol Tou amé Stabrikn.”

Article 59 CCin Greek: “XTi¢ mepimtwoei Twv S0o0 mponyoUuevwy dpBpwv To SIKAoTHPLO UE TNV amdPact Tou, UOTEPA Ao
aitnon autoU mou éel mpoofAnbOei kat apol AdBe uméyn to idog ™G mpoofoAric, umopei emmAéov va katadikdoel Tov
urmaitio va ikavorotrjoel v nOikn BAGBN avtou mou éxel mpooBAnbei. H ikavormoinaon cuviotatal o€ mAnpwun xpnuatikou
mooou, oe Snuooisuua, i og ottdrmote emPBdAAetal amd Ti¢ mEPLOTATEIG”.

3 Article 4(10) of Law No 2328/1995 on the legal status of private television and local radio, Article 14 of Law No
3471/2006 on the protection of personal data in the area of telecommunications and Article 80 of Law No 4624/2019
on measures implementing Regulation (EU) No 679/2016 and Directive (EU) 2016/680.

4 Law No 2251/1994,in force as codified by ministerial decision 5338/2018.
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Synopsis of non-material damage in national law

Ireland

in accordance with the provisions on liability for damage caused by unlawful conduct
(sections 2:52 and 2:53 CQ).

General principles of civil liability

Irish law on civil liability damage or harm is based primarily on principles derivingfrom the
common law system, though some rules are also laid down by statute. The case-law of
England and Wales and of other common law jurisdictions influence the development of
Irish law on civil liability.

Civilliability can fallunder three mainheadings:statute, tort and contract. This note ignores
contractualliability. In tort, liability is fault-based and negligence is the most prevalent tort
upon which claims are based.

The fundamental principle underlying the award of damages to a claimant is that of
restitutio ad integrum.

The types of damage for which a claimant can be compensated fall into two broad
categories:

General damages for non-financialloss, such as physicalinjury.
Special damages for financial loss, such as loss ofincome and extra expenses.

General damages are compensation paid for the pain, suffering and inconvenience a
claimant has experienced and will continue to experience as a result of the harm for which
a defendant has been held liable™.

Generaldamages are awarded to covernot only physicalinjury or harm but also mental or
psychological harm (the term ‘non-material’ is not normally used to refer to categories of
non-physical harm). Examples of situations in which compensation was awarded to a
claimant where the harmsuffered was solely psychological or psychiatricin nature,include
anxiety disorder caused by having been trapped in a defective lift, emotional shock due to
a mock armed raid or for depression following sexual harassment. Furthermore, damages
can be awarded to the relatives of someonewho sufferedharm. In 2012 the Irish High Court
awarded damages to the widow of a murder victim for loss of income under the Civil
liability Act 1961 and at common law for nervous shock 6. The Civil liability Act 1961 lays
down rules, inter alia, on survival of causes of action on death and the apportionment of
liability between concurrentwrongdoers.

The award of general damages is at the discretion of the presiding judge, based on the
evidence adduced. In assessing damages in a personalinjuries actionin Ireland, the court
is required by section 22 of the Civil Liability and Courts Act 2004 to have regard to the
Book of Quantum, which contains general guidelines as to the amounts that may be
awarded in respect of specified types of injury. However, this does not preclude the court
from having regard to matters otherthan the Bookof Quantumwhen assessing damages
in a personalinjuries action.

5 InSinnott v Quinnsworth Ltd [1984] I.L.R.M. 523, the Supreme Court introduced a rough ‘cap’ on damages awarded for
pain and suffering. That cap has recently been revised to EUR 500 000 (Mullen v Minister for Public Expenditure and
Reform [2016] IEHC 295; Woods v Tyrell [2016]IEHC 355).In some cases, the Courts have held that the cap should be

applied only where a large amount of damages has been awarded under, for example, special damages. The courts
apply a proportionality test: the award of general damages must be fair to both parties. Since 2015, the Court of
Appeal has used athree-point scale of injuriesfor the purposes of damages. In Nolan v Wirenski [2016] IECA 56 it was
held that “minor injuries attract appropriately modest damages, middling injuries moderate damages and more
severe injuries damages of a level which are clearly distinguishable in terms of quantum from those that fall into the
other lesser categories”.

6 Madden vs Doohan & ORS [2012] IEHC, 422.
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Specialdamages are the compensation paid forthe financial costsand expenses, both past
and future, incurred as aresult of the harm caused. This would include the cost of repairs,
recovery of medical costs,and compensation for loss of earnings, for example.

Damages for non-material harm in the field of data protection:

As a result of the GDPR and the Data Protection Act 2018 (DPA), claimants can be
compensated for a breach of their dataprotection rights that causes non-material harm.

The DPA introduces a new tort called a ‘data protection action’.Recital 85 and Article 82 of
the GDPR lists the kinds of harms in respect of which a claim might be made to the Courts
and includes non-material harm. The ordinary meaning of non-material harm is any non-
financial category such as pain and suffering.

However, it appears that there are no reported cases to date which would serve as an
indication of howthe courts in Ireland define or circumscribe non-material harm/damage
in the case of a data protection claim or of how the courts would assess the extent
(quantum) of such damages.

Loss of chance:

There was anindication in obiter remarks by the Chief Justice of the Irish Supreme Court in
a recent judgment (Ruth Morrissey and Paul Morrissey v Health Service Executive, Quest
Diagnostics Incorporated and Medlab Pathology Limited, 19 March 2020) suggesting thatan
award of damages for loss of chance might be appropriate in certain circumstances. The
approach mentioned by Chief Justice Clarke would diverge from thejurisprudence in the
UK as expressed in the House of Lords decision in Greg v Scott.

Pure economic loss:

A number of cases,including Siney v Dublin Corporation [1980] I.R. 400 and Ward v McMaster
[1988] I.R. 337, have allowed recovery of damages for pure economic loss in negligence.
The courts in those cases effectively followed the earlier decisions of the UK House of Lords
in the cases of Anns v Merton London Borough Council [1978] A.C 728 and Junior Books v
Veitchi [1982] 3 W.L.R477.

Exemplary damages:

Although the traditional concept of civil law damagesis that theyare purely compensatory,
thisis not always reflected in the practice of the courts. Thereis along-standing common
law practice of courts awarding “substantial”, “punitive” and “exemplary” damages, but
only in exceptional cases of extreme wrongdoing.

Strictliability:

Somesstrict liability torts do exist, for example:

- under the Liability for Defective Products Act 1991 (transposing the Council Directive
85/374/EEC), a producer is strictly liable for damagecausedto property or an individual
by a defective product;

- under section 21 of the Control of Dogs Act 1986, a person seeking damages arising
out of damage caused by a dog need not show knowledge or negligence on the part
ofthedog’s owner;

- abreachoftherulein Rylands v Fletcher [1868] UKHL 1"

7 In order to satisfy the rule in Rylands v Fletcher, something must have been brought, collected and kept (i.e.
accumulated) on the defendant's property (e.g. water in a reservoir or explosives stored on a property); it must be
likely that it do “mischief”; and it must have “escaped” from the property and caused reasonably foreseeable damage
to the clamant. Before imposing strict liability, it must be shown that accumulating the thing on the property
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Synopsis of non-material damage in national law

Italy

‘Damage’ under the Liability for Defective Products Act 1991 is defined as including
personal injury and in the Control of Dogs Act 1986 as including any disease causedto a
person or any impairment of his or her physical or mental condition. Claims for
compensation for non-material harm can therefore also be based on strict liability.

Non-contractual liability can cover both pecuniary loss (including damnum emergens and
lucrum cessans (Article 2043 of the Italian Civil Code (CC)) and non-material damage (Artide
2059 CQ).

Article 2059 CC is the key provision concerning non-material damage. It states that
compensation for non-pecuniaryloss is due only in cases expressly provided for in law.

The main provision in this regard is Article 185 of the Italian Criminal Code (CrC), which
states that the person responsible for any infringement of a criminal provision is liable to
pay compensationfor both materialand non-material damage.

Originally Article 185 CrC was considered to be the only relevant provision as regards
compensation fornon-material damage pursuant to Article 2059 CCand compensation for
non-material damage was payable only in cases where the tort was also punishable as a
crime.

Subsequently, the Court of Cassation broadened the scope of application of Article 2059
CC, stating thatnon-material damage may alsoarise froma violation of the rightto health,
protected by Article 32 of the Constitution (Cass.411/1990).

Following that interpretation, the Court of Cassation clarified that Article 2059 CC can be
interpreted as referringto anyviolation of afundamental and inviolable right pertaining to
human dignity, protected under Articles 2 and 3 of the Italian Constitution (Cass.
8827/2003, 8828/2003; see also Const. Court 233/2003). The violation of such rights always
entails the right to compensation for non-material damage.

Case-law has developed the following categories of non-material damage: moral,
biological and existential.

Moral damage consists of moral harm, anxiety, distress and offence caused to a person’s
general wellbeing.

Biological damage refers to psycho-physical personal injuries, and therefore to physical,
mentaland social damage. The most recent definition of biological damage can be found
in Articles 138and 139 of Legislative Decree no 209/2005 (Code of Private Insurance), which
define this category of damage as temporary or permanent injury to a person’s
psychophysical integrity, regardless of potential repercussions to the person’s capacity to
produce anincome.

Existential damage refers to the violation of constitutional rights that affect the possibility
of carrying out activities inherentto humans.

In 2008, the Court of Cassation clarified that non-material damage is a unitary notion, and
that the three above-mentioned categories of non-material damage serve only for
descriptive purposes(Cass. 26972/2008, 26973/2008, 26974/2008, 26975/2008).

Italian law is historically oriented towards forms of fault-based liability. The CC only
provides for afew cases of strict liability:

— liability for dangerousactivities (Article 2050 CC);

amounted to a"non-natural” use of the land. “Non-natural use” ofland is a subjective consideration and the case-law
has varied over the years.
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Lithuania
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— liability for damage caused by thingsin a person’s custody, subject to a defence of force
majeure (Article 2051 CC); and

— liability for damage caused by the total or partial collapse of a building, unless the
custodian or supervisor can show that the building or structure was maintained
flawlessly (Article 2053 CC).

For non-material damages to be recoverable, a subjective element (intention or fault) is
required where the damage arises from a crime. In such cases, the requirement of a
subjective element to prove criminal liability excludes cases of strict liability. However,
damages for non-material damage are also recoverable in cases of a legal presumption of
fault (Cass.7281/2003,7282/2003, 7283/2003, 20814/2004).

A subjective element is, however, not requiredwhen the damage arises fromthe violation
of a constitutional right (Cass. 8827/2003, 8828/2003, 20814/2004).

Article 30 of the Lithuanian Constitution (EN translation) enshrinestheright to the judicial
protection of a person whose constitutional rights or freedoms are violated, as well as the
fact that compensation for materialand non-material (moral) damage caused to a person
is determined by law.

Two types of damage are covered:

(1) material (such as financial/factual damage, economic loss and loss of profits), which
can be recoveredin full;and

(2) non-pecuniary (personal) which is directlyrelated to anindividual (physicaland mental
health, death, moraldamage) and which can never berecoveredin full.

The Lithuanian Civil Code (CC) (EN translation-in the interests of clarity, an alternative
translation is used in the quotations below) enshrines the principle of civil responsibility,
the purpose of which is to provide for compensationfor loss caused by the breach of law.
Non-pecuniary damageis defined in Article 6.250 of CC as a person’s suffering, emotional
experiences, inconveniences, mental shock, emotional depression, humiliation,
deterioration of reputation, diminution of possibilities to communicate with others, etc,
evaluated by a court in terms of money. Damages for non-pecuniarydamage are awarded
only where expressly provided for in law. Such damagesare awarded in all cases where the
non-pecuniary damage is incurred asaresultof crime, health impairment or deprivation of
life, as well as in other cases providedfor by law. In assessing theamount of non-pecuniary
damage, the court must take into consideration the consequences of the damage
sustained, the gravity of the fault andfinancial circumstances of the defendant, the amount
of pecuniary damage sustained by the victim, any other relevant circumstances, as well as
the criteria of good faith, justice and reasonableness.

The CCalsoimposes an obligation to compensate for the damage caused (non-contractual
liability):

“Article 6.263 CC: Obligation to make good the damage caused

1. Every person has an obligation to follow rules of conduct in such a way that their
actions (acts and omissions)do not cause harmto another person.

2. Anydamage causedtoa person,property or,in cases provided for by law, non-material
damage must be compensatedin full by the person liable.

3. In cases provided for by law, a person shall be obliged to make good any damage
caused by the action ofanother person or damage caused by items in his possession.”

Pursuant to Article 6.250(2) CC, non- pecuniary damage is to be compensated in all cases

where it affects the victim’s health or life:

“Article 6.283 CC: Compensation in the case of damage to health
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Synopsis of non-material damage in national law

1. Ifanatural personisinjured orhis orher health is otherwise damaged, the personliable
forthe damage shallbe obliged to compensate the victim for any loss or non-material
damage suffered by him or her.

2. Thelossesinthe casesreferredtoin paragraph 1shallinclude the loss of income which
theinjured person would havereceived had his or her health not been damaged and
the costs related to a return of health (costs of treatment, additional meals, purchase
of medication, prostheses, care of the injured person, purchase of special means of
transport, retraining of the injured person and other costs necessary for the return of
health).

3. If, after the decision on compensation hasbeen taken, the victim’s health deteriorates,
he or she shall be entitled to bring an action for compensation for additional costs,
unless the damage has been compensated by a specificlump sum of money.

Article 6.284 CC: Liability for loss of life

1. In the event of the death of a natural person, persons who were dependants of the
deceased or who were entitled to receive maintenance from the deceasedat the time
of his or her death (minor children, spouse, incapacitated parents or other de facto
incapacitated dependants), as well as any child born after the death of the deceased.
Those persons shall also be entitled to compensationfor non-material damage.

2. Persons entitled to compensation for their survivors shall be compensated for the part
of the deceased’s income which they received or to which they were entitled during
the deceased's life.

3. Theamountof damages to be compensated shallnot be altered, except where a child
is born after the surviving spouse.

4. This Article shall apply only in cases where the victim is notinsured against accidents
atworkin accordance with the procedure laid down by law.”

The Supreme Court has pointed out (see the ruling of the Chamber of Judges of the Civil
Cases Division of the Supreme Courtin civil proceedings T.G. vR.S., limited liability company
“Broliy T-y leidyba"; Case 3K-3-294/2003) that the occurrence of non-pecuniarydamage, ie.
compensation for non-pecuniary damage for the infringement of non-material rights is
subject to all the conditions for civil liability/fault-based liability (unlawful conduct, causal
link, faultand damage as set out in Articles 6.246 to 6.250 CC).

As regards compensation for non-pecuniary (moral) damage, the principle of full
compensation cannot be applied objectively in its entirety, since it is impossible to quantify
non-pecuniary damage precisely in monetary terms. The law provides for monetary
satisfaction designed to compensate the victim as fairly as possible for emotional and
physical pain, etc. Article 6.250 CC does not set thresholds (minimum or maximum) but
leaves it to the court to assess the extent of non-pecuniary damage, as a question of fact.

The Supreme Court hasclarified that, in order todeterminethe extent of the non-pecuniary
damage to be compensated in a particular case, the court must apply the criteria for
assessing the amount of that damage in monetary terms to the extent possible.
Furthermore, in order to determine the extent of non-material damage, it is necessary to
assess, on a case-by-case basis, the whole set of criteria, that is to say, both the
circumstances which may lead to a higher amount of non-material damage and the
circumstances which may lead to a lower amount of compensation (see, for example, the
ruling of the Chamber of Judges of the Civil Cases Division of the Supreme Courtin civil
proceedings, P.D.v.R.V., A., etc.; Cases 3K-3-394/2006 etc. and the ruling of the Chamber of
Judges of the Civil Cases Division of the Supreme Court in civil proceedings, D.M. and L.M.
v limited liability company "Ekstra Zinios”; Cases 3K-3-26/2009).
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The CC provides for the following cases in which persons are entitled to claim
compensation fornon-material damage in additionto his orher rights under thefollowing
provisions:

- thetransactionis declared void as a result of deception, violence, economic pressure,
realthreats ormaliciousagreement between the party’s representative and the second
party, and the victim suffered non-material damage caused by such actions (Artide
1.91 CQ);

- infringement of theright to a name of a natural person (Article 2.21 CC);

- infringement of theright toanimage of a natural person (Article 2.22 CC);

- infringement of theright to privatelife and confidentiality (Article 2.23 CC);

- degradation of a person’s honour and dignity and dissemination of erroneous data
(Article 2.24 CC);

- infringement of the right to the inviolability and integrity of the person (Article 2.25
CQ);

- unlawfulrestriction of the freedom of a natural person (Article 2.26 CC);

- infringement of theright to a businessname of a legal person (Article 2.42 CC);

- termination of an agreement to marry (engagement) and divorce (Articles 3.11 and
3.70 CC);

- damage caused by unlawful actions of preliminary investigation officials, prosecutors,

judges and the court (Article 6.272 CC), in which case the Stateis liable for damages;

inadequate provision of tourism services (Article 6.754 CC);

breach of confidentiality of information by the insurer (Article 6.995 CC).

In addition to the CC, compensation for non-material damage is governed by other laws,

including:

- Law of the Republic of Lithuania of 11 January 2019 on compensation for damage
caused by criminal offences;

- LawoftheRepublicof Lithuania of 21 May 2002 on compensationfor damage caused
by unlawful acts by public authorities and on representation of the State;

- Law of the Republic of Lithuania of 3 October 1996 on Patients’ Rights and
Compensation for Health Damage: at the end of 2019, the law was amended and
established the principle of compensation for damage to health (both material and
non-material damage) withouta need to prove fault;

- LawoftheRepublicof Lithuania of 14 June 2001 on Compulsoryinsurance against civil
liability in respect of the use of motor vehicles;

- Labour Code ofthe Republic of Lithuania.

Article 1045 of Chapter 16 (Maltese Civil Code (CC)) of the Laws of Malta (LoM) provides for
two types of damages, damnum emergens (direct loss, or damages for actual loss suffered)
and lucrum cessans (loss of profits, or loss of future earnings).

Damages also cover expensesincurred by theinjured party andany lossin actual or future
earnings arising from a permanentincapacity caused.In calculating loss of future earnings,
the court must have regard tothe circumstances of the case, and, in particular, to the nature
and degree of incapacity caused and to the condition of the injured party (Trevor Grech vs

Lawrence Agius (Rik.Gur.1030/2013 GM). However, contributory negligence may lead to a
reduction in the damages awarded. Thus, Article 1051 CCstipulates thatif the injured party
has, by his or her own imprudence, negligence or want of attention contributed to or
caused thedamage, the court, in assessingthe amount of damages payable to him or her,
reduces theamount of damages payable by the proportion of the victim’s liability for the
damage. Moral damages are provided for in specific legislation, such as Chapter 488


https://legislation.mt/eli/cap/16/eng/pdf
https://www.google.be/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwjRiovHlKfqAhXCGuwKHUNeDyAQFjAAegQIARAB&url=https%3A%2F%2Fecourts.gov.mt%2Fonlineservices%2FJudgements%2FPrintPdf%3FJudgementId%3D0%26CaseJudgementId%3D113681&usg=AOvVaw0SgHXVJIQdU4Bg3KLgfuC7
https://www.google.be/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwjRiovHlKfqAhXCGuwKHUNeDyAQFjAAegQIARAB&url=https%3A%2F%2Fecourts.gov.mt%2Fonlineservices%2FJudgements%2FPrintPdf%3FJudgementId%3D0%26CaseJudgementId%3D113681&usg=AOvVaw0SgHXVJIQdU4Bg3KLgfuC7
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(Enforcement of Intellectual Property Rights) (Regulation) Act) LoM and Chapter 579
(Media and Defamation Act) LoM.

Chapter 488 LoMand in particular Article 12 provides that where the defendant knowingly
or being reasonably expected toknow, engaged in unlawful conduct, the court must award
the claimant damages commensurate with the actual prejudice suffered. In setting the
amount of damages due, the court must take into account all relevant aspects, including
all the negative economic consequences that may have been suffered by the claimant,
including lost profits, as well as any unfair profits made by the defendant and, where
appropriate, otherelements such asmoral damage to the claimant. Where appropriate, the
court may apply an alternative method of calculation involving the setting of a lump sum
payable which includes elements such as at least the amount of royalties or fees which
would have been due had the infringer requested authorisationto use the intellectual right
in question. Wherethe courtis of theopinionthat the defendantdid notknowingly engage
in unlawful conduct, it may order the recovery of profits or the payment of damages, as
may be provided for in regulations madeunder the relevant legislation.

Chapter 579 LoMand in particular Article 9 provides that in proceedings instituted under
that Chapter, the court mayorderthatthe defendant paya sum notexceeding EUR 11,640
by way of moraldamages, in addition to actual damages, but that the maximumawarded
in actions for slander is EUR 5 000.

Further, Article 11 of Chapter 579 LoM provides thatin assessing the sum awarded in an
action for defamation, the court must takeinto account:

(@) the gravity of the defamation or the extent of likely harm to the reputation of the
claimant;

(b) whether the defendant exercised due diligence before publishingthe defamation;

(c) whetherthe defendant apologised orofferedto apologise to the claimant orto publish
a clarification to the satisfaction of the claimant before the action oras soonas possible
afterwards.

Where the defendant has apologised and published an unreserved correction with the
same prominence as the original publication or published a reply submitted by the
claimant with the same prominence as the original publication, then the courtmay award
a maximum of EUR 5000 in moraldamages.

The claimant has a right of action in respect of each and everyimputation in the same case
and may proceed against any or all of the defendants, jointly or severally, subject to a
maximum recoverable amountof EUR 11 640in moraldamages in regard to the same case.
In assessing the sum to be awarded in an action for defamation, the court must take into
account, as considers appropriate, in the interests of proportionality, the economic
capacity of the defendant, and the impact which the payment of the sumawardedis likely
to have on the newspaper, broadcaster, website, journalist or other media actor.

The main provisions of Dutch law on compensationfor non-material harm are Articles 6:95
and 6:106(1) of the Dutch Civil Code (CC) (EN version).

Article 6:95 CC provides that: “the damage that has to be compensated ... consists of
material loss and other disadvantages” and that “other disadvantages” comprise those
with regard to which “the law implies that there is an entitlement to a compensation for
such damage”.

Dutch law thus distinguishes between patrimonial damage (material loss) and other
damage (other disadvantages). Other damage relatesto non-material (or non-patrimonial)
damage.
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According to Article 6:95 CC, liability for non-material damage arises only where thereis a
legal basis for such compensation. This means that the Dutch legal system is a “closed”
system with regard tocompensationfor non-materialharmandthatthe courtsarenot free
to award such compensation: non-material harm can give rise to damages only where
expressly provided for in law and a right to full compensationarisesonly in such cases.

The main legal basis for an award of damages for non-material harm is Article 6:106(1) CC,
which provides for such damage in accordance with “reasonableness and fairness” where
the harm was caused intentionally, where the victim suffered physical harm, harm to his or
her honour or reputation, or “other harm to his or her person”, or where the damage
comprised harm to the memory of the deceased victim, the victim would have been
entitled to damages had he or she survived, and the compensation is claimed by a close
relative.

Thus, an award for such damagesis subject to the following conditions:

- thecourts willassess thedamages in accordance with the standards of reasonableness
andfairness;

- onlythedirect victim may claim such damages;

- aclaimarises only in the situations provided for in Article 6:106(1) CC.

However, the words “other harm to his or her person”, allow the courts some discretionin
their assessment of such an award of damages.

Other relevant legal provisionsapplicable to compensationfor non-material harmare:

- Article 6:97 CC, which provides for the judge to evaluate the loss in the manner most
consistent with its nature and to estimate the loss where the extent of the damage
cannot be precisely determined. An annual overview of awards of compensation for
non-materialharmare published to assistthe courts (Smartengeldbundel).

- Article 6:100 CC, which provides for the judge to take into account any benefit that the
victim may have obtained as a result of the damage to the extent reasonable when
determining the amount of compensation. Non-material benefit is to be taken into
account when determining the amountof the compensation for non-material harm.

- Article 6:101(1) CC, which provides for a reduction of damages in the case of
contributory negligence on the part of the victim, in proportion with the share of the
victim’s responsibility and subject to fairness with regard to all the circumstances.
Depending on the circumstances, the courts have discretion to award no reduction in
compensation orto completely exonerate the tortfeasor.

All the provisions referred to above, in particular Articles 6:95 and 6:106 CC, apply

irrespective of the nature of or legal basis for the liability. This implies that they apply to
cases of fault-based and strict liability.

The Portuguese Civil Code (CC) contains the provisions regulating non-material damage
which are applicable to cases of strict and fault-based liability. Article 562 CC establishes
the principle of natural restitution, which provides for compensation to reestablish the
situation that would have existed but for the event that caused the damage. The damage
covered is not only the direct measurable loss caused, but also loss of profits, including
foreseeable future profits.

Article 564(1) CC (calculation of compensation) provides thatliability in damages includes
not only the direct loss caused, but also the benefits that the injured party would have
obtained by for the damage. Death, personal injury, distress, mental health and moral
damage (such as suffering arising fromdamage to physical integrity, honoror reputation)
are covered, as wellas any “non-pecuniary damage which, due to its seriousness, deserves


http://www.wetboek-online.nl/wet/Burgerlijk%20Wetboek%20Boek%206/95.html
http://www.wetboek-online.nl/wet/Burgerlijk%20Wetboek%20Boek%206/106.html
http://www.wetboek-online.nl/wet/Burgerlijk%20Wetboek%20Boek%206/106.html
http://www.wetboek-online.nl/wet/Burgerlijk%20Wetboek%20Boek%206/97.html
https://www.anwb.nl/juridisch-advies/aanrijding-en-dan/gewond/smartengeld
http://www.wetboek-online.nl/wet/Burgerlijk%20Wetboek%20Boek%206/100.html
http://www.wetboek-online.nl/wet/Burgerlijk%20Wetboek%20Boek%206/101.html
http://www.wetboek-online.nl/wet/Burgerlijk%20Wetboek%20Boek%206/95.html
http://www.wetboek-online.nl/wet/Burgerlijk%20Wetboek%20Boek%206/106.html
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?artigo_id=775A0483&nid=775&tabela=leis&pagina=1&ficha=1&so_miolo=&nversao=
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legal protection” (Article 496 CC). Article 494 CC provides for a limitation for compensation
in cases of liability based on ‘mere fault’ (negligence or unintentional tort): “where liability
is based on mere fault, compensation may be fixed equitably at anamountlower thanthat
corresponding to the damage caused, where the degree of fault of the tortfeasor, the
financial situation of the tortfeasorand of the injured party, as well as other circumstances
ofthe case so justify”.

Article 252 of the Romanian New Civil Code provides that every natural person is entitled
tothe protection of theinherent values of a human being, suchas life, health, physical and
psychological integrity, dignity, intimacy of private live, freedom of consciousness (free
will), scientific, artistic, literary and technical creation.

Articles 1381 to 1395 NCC, supported by consistent case-law, identify the following types
of damage: patrimonial damage (quantifiable in money, including present andfuture loss,
including loss of opportunity, provided that such loss is real and reparable); physicl
damage (affecting the life and physical integrity of a person, including aestheticdamage);
and non-material (moral) damage (which touches, inter alia, on the emotional or societal
personality, honouror dignity of the victim).

Thedamage must:

— be certain (realand serious, notjust possible);

— be personalto the victim (but can be both individualand collective);

— be direct (the tort concerns the victim directly, but the damage can be caused both
directly and indirectly);

— haveresulted from hindering a legitimate rightor interest of the victim.

Section 6 of the NCC, entitled “Repair of the damage in the case of civil tort law” is the final
article in Chapter IV, which deals with civil liability, and applies to all types of liability
regulated in that Chapter (liability for own conduct; liability for the conduct of another; and
liability for “things”). It therefore applies to both fault-based and strict liability cases.

Article 1391(1) NCC, which is part of Section 6, provides for compensation for moral
damage and allows for compensation to be awarded in the case of harm to the physicl

integrity or to the health of a victim where such harm limits the victim’s family and sodial
life.

The High Court of Cassation andJustice (HCCJ), in its Decision no 12 of 16 May 2016 (Official
Gazette no 498 of 4 July 2016) held, in the context of a criminal case involving personal
injury caused by negligence, that only the direct victim is entitled to obtain compensation
forany harm limiting his or herfamily and social life under Article 1391(1) NCC (‘enjoyment
damage’).

Pursuant to Article 1391(2) NCC, however, courts may also award compensation for the
pain and suffering caused by the death of the victim, to the victim’s relatives in the
ascending or descending line, his or her siblings and partner, as well as any other person
who can present evidence of such a harm or damage (‘moral damage by ricochet or
reflection’).

Article 253 NCC is applicable to Article 1391 NCC. Article 253(1) NCC provides that a natural
person whose non-patrimonial or moral rights have been infringed or threatened may
apply to the courts for an injunction to prevent an imminenttort; for an injunction to stop
an ongoing tort or to prohibit its repetition; or for a declaration establishing the tortious
natureofan act.

In order to establish damage, the HCCJ, in its settled case-law, has decided that the type
and the importance of the damage to non-patrimonial or moral values, the personal
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situation of the victim, the social environment of the victim, her or his education, culture,
morality standards, personality and social status must be takeninto account.

In relation to evidence of moral damage, there is no unified case-law. Several courts (eg,
the Resita city court in its unpublished civil decision no 283/27.1.2011, and the Ramnicu
Valcea city court) have determined that, due to the subjective, internal nature of moral
damage, proving that the tortious act took place is enough and the existence of the
damage and the causation betweenthe act and the damage are presumed. The court thus
made a finding of non-patrimonial damage on the basis of the mere existence of the
tortious act that could cause such damage. Such a solution, although atypical of the
general regime of tort law, are justified on the basis that evidence of moral damage is
particularly difficult to present.

Other courts (e.g., the ClujAppeal Courtinits unpublished decision no 681/16.2.2011, and
the Ploiesti Appeal Court in its Decision no 683/21.4. 2010) have stated that, in order to
award moraldamage, it is necessary for the claimant to present minimum arguments and
elements of proof of the degree to which the claimant’s non-patrimonial or moral rights
have been harmed.

The HCCJ has stated, inits Decision n02356/20.4.2011, that moral damage represents harm
to the physical existence, physical integrity, health, dignity, honour, or professional
prestige of a person. For a claim in damages to arise and be upheld, it is not sufficient to
determinethefault of the defendant, butthe claimant mustprovethat moral damagewas
suffered. The claimant is therefore obliged to prove the existence of the damage and the
causallink between the damage and the tortious act.

According to the case-law[1], it is difficult to determine the level of compensation to be
awarded for moraldamage.In the absence of material elements of proof, it is for the court
to determine a global amount, based on the consequences of the harm suffered by the
victim. The exact amount cannot be determined by means of mathematical or economic
criteria, but the court must decide appropriate damages that represent equitable
compensation,depending onthe concrete circumstances of the case.The Romanian courts
also apply the principle of reasonable proportionality ratio according to the type and
degree of harm suffered, underlined by the settled case-law of the European Court of
Human Rights (e.g., case Tolstoy Miloslovsky v. United Kingdom and Ernestina Zullo v. Italia)
in determining the appropriate level of compensation.

[11 Criminal sentence no 291/A/3.10.2007 of Cluj County Court, remained final by
criminal decision no 44/R/2008 of Cluj Appeal Court — unpublished and criminal
sentence no 494/3.6.2009 of Bucharest City Court 1-unpublished.

The Slovak Civil Code (CC) regulates liability for material and, in certain cases, also non-
materialdamage.

Article 415 CC provides for a general obligation to act in a way that does not cause damage
toanother’s health or property, or to natureor the environment. Article 420 CC establishes
generalliability for damage arising out of a breach of a legal obligation. This is a fault-based
liability provision.

In general, compensation is provided for actual (material) damage and loss of profits
(Article 442 CC). There are, however, circumstances in which compensation for non-
materialharm is provided for.


https://legeaz.net/spete-civil-3/daune-morale-admisibilitatea-aciunii-k6l
https://legeaz.net/spete-civil-3/daune-morale-admisibilitatea-aciunii-k6l
https://www.jurisprudenta.com/jurisprudenta/speta-ke2jhn0/
https://www.scj.ro/1093/Detalii-jurisprudenta?customQuery%5B0%5D.Key=id&customQuery%5B
https://www.zakonypreludi.sk/zz/1964-40
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Inthe case of a breach of anintellectual property right, Article 442a CC provides for finandial
compensation fornon-material harm, provided thatotherforms of compensation (such as
anapology) are not consideredto be adequate.

In the case of damage to health, in addition to compensation for medical and other
expenses relating to the victim’s recovery (Article 449 CC), non-material harm in the form
of thevictim’s pain and suffering and worsened social situation is also compensated for by
means of a lump sum (Article 444 CC).

The CC also provides for the protection of the victim’s personality. In particular, under
Article 11 CC, a person has aright tothe protection of his or her personality, life and health,
honour, dignity, privacy, name and expressions of a personal nature (personality rights). A
person may request cessation of the unlawfulinterference with his or her personality rights,
the removal of the consequences of such an interference, and adequate compensation
(Article 13(1) CCQ). If such compensation is insufficient, he or she may claim monetary
compensation fornon-material harm (Article 13(2) CC). The amount of such compensation
is determined by the court, taking into account the circumstances of the case and the
severity ofthe harm caused (Article 13(3) CC).

Depending on the circumstances, the court may decrease the compensation awarded, as
appropriate (Article 450 CC).

Article 132 Slovenian Obligations Code (OZ) (EN version) provides that damage entails the
diminution of property (ordinary damage), the prevention of the appreciation of property
(loss of profits), the infliction of physical or mental distress or fear on another person, and
damageto thereputation of a legal person (non-material damage).

The OZ distinguishes between materialand non-material damage. According to Article 132
0OZ, ordinary damage and loss of profits are considered to be material damage while
causing personal injury, mental distress or fear in another person and damage to the
reputation of alegal person are considered to be non-material damage.

Non-materialdamageis provided for in Articles 178 to 185 0Z.

Article 178 OZ states that where a personal right has been infringed, the court may order
the publication of its judgement, a correction of the infringing statement at the
defendant’s expense,a retraction of the statement,or anothermeasure by means of which
itis possible to achieve the purpose of the compensation. Legally recognisedforms of non-
material damage for which a natural person can claim monetary compensationare limited
to those listed in Articles 179 to 182 OZ. According to established case-law, monetary
compensation (liability for damages) cannot be awarded in other cases of non-pecuniary
damage.

Article 179(1) OZ provides that monetary compensation independent of the

reimbursement of material damage is payable to the victim for:

(1) physicaldistress;

(2) mentaldistressarising froma reduction of enjoyment of life, disfigurement, damage to
name or reputation, truncation of afreedomor a personalright, or the death of a close
associate;and

(3) fear.

Monetary compensation is awarded only if the circumstances of the case, particularly the
level and duration of distressand fear, justify suchcompensation, even in the case of non-
materialdamage.
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The amount of compensationfor non-material damage dependson theimportance of the
right affected and the purpose of the compensation and should not support tendencies
that areincompatible with the nature or purpose of the compensation (Article 179(2) OZ).

If a person dies as a consequence of a tort, the court may award just monetary
compensation to the victim’s immediate family members (spouse, children and parents)
for their mental distress (Article 180(1) OZ). In the event of the victim becoming seriously
disabled, the court may awardjust monetary compensation to the victim’s spouse, children
or parents for their mental distress (Article 180(2) OZ). Such compensation may also be
awarded to a sibling if there was a life-long union between the sibling and the victim
(Article 180(3) OZ) and to the victim’s long-term partner (Article 180(4) OZ).

A person who was coercedinto unlawful sexual intercourse or another sexual act by means
offraud, force or the abuse of a relationship of subordination ordependence and a person
whose dignity or morals were violated by the criminal act of another has the right to fair
monetary compensationfor mental distress (Article 181 0Z).

Attherequest ofavictim, the court may also award compensationfor future non-material
damageif, according to the customary course of events, it is foreseeable that the damage
will be long-lasting (Article 182 0Z).

The Court awardsfair monetary compensationfor damageto thereputation orgood name
ofalegal personifit finds that the circumstances sojustify, even in the case of non-material
damage (Article 183 02).

Article 185 OZ provides that the provisionson shared liability and reduced compensation
that apply to material damage (Articles 170 and 171 OZ) also apply to non-material
damage.

Having taken the victim’s financial situation into consideration, the court may order the
payment of a sum lower than that needed to compensate for the damage where the
damage was notinflicted intentionally or by gross negligence, the defendant is in a weak
financial situation and the payment of full compensation would entail great hardship to
him or her (Article 170(1) OZ). If the defendant inflicted the damage when acting for the
benefit of the claimant, the court may order a reduction of compensation, taking into
account the diligence shown by the defendant (Article 170(2) OZ).

In the case of contributory negligence on the part of the claimant, compensation is
reduced in proportionto the claimant's contribution to the damage (Article 171(1) OZ). If it
is impossible to determine which part ofthe damage is the consequence of the claimant’s
conduct, the court awards compensation having taken into account all the circumstances
ofthe case (Article 171(2) OZ2).

There is consensus in Spanish case-law and academia that the principle underlying the
rules on civil liability for damage is restitutio in integrum, so that the scope of compensation
covers both materialand non-material damage, as well as compensationfor actual loss and
loss of profits.

The Spanish Civil Code (CC) contains general rules on civil liability for damage, including
on fault-based liability. However, in the case of death or personalinjury, or damage to
property, provisionsof the Criminal Code (CrC) on civil liability may apply since, according
to Article 1092 CC, “civil obligations arising from crimes or misdemeanours shall be
governed by the provisionsofthe Criminal Code”. (Articles 109to 110 CC). Article 110 CrC
lists the following elements as included in civil liability: “restitution, repairing the damage
and compensationfor materialand moraldamage”.


https://www.boe.es/buscar/act.php?id=BOE-A-1889-4763
https://www.boe.es/buscar/act.php?id=BOE-A-1995-25444
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Onthe other hand, civil obligations which arise from acts or omissions in which there was
fault or negligence for which there is no criminal liability are subject to the provisions of
chapter Il of Title XVI of the CC (“on obligations which are entered into without an
agreement” or tort law). According to Article 1902 CC, “The person who, as a result of an
actor omission, causes damage toanotherperson by his or herfault or negligence shall be
obliged to repair the damage caused”. Since there are no specific rules in that chapter on
the scope of that obligation to make good the damage, relevant provisionson contractual
liability laid down in the CC apply mutatis mutandis.

Under contract law, where there is an agreement (between a “creditor” and a “debtor”
linked by an obligation) Article 1101 CC would apply, according to which “Persons who, in
the performance of theirobligations, incur in wilful misconduct,negligence or default, and
those who in any way contravene the content of those obligations, shall be liable to pay
damages”. The damage covered comprises not just the value of the actual loss suffered,
but also loss of profits (Article 1106 CC). The debtor is liable for damage which, in good
faith:

- wasorcould have been foreseen at the time of the contract; and
- isanecessary consequence of the debtor'sfailure to perform.

In the event of wilful misconduct, the debtoris liable for all the damage which is known to
have arisen from the failure to performthe obligation (Article 1107 CC).

With regard to non-material (moral damage), according to the settled case-law of the
Spanish Supreme Court, the notion of non-material damage does not include any aspects
of material damage and occurs when the intangible right of a person has been
undermined. Such intangible rights include honour, privacyand image, as provided for in
Law 1/1982 of 5 May 2007 on civil protection of the right to honour, personal and family
privacy, and to self image. It also includes distress and pain and suffering (pretium doloris)
following the death of a loved one (judgment of 31 October 2002 of the Civil Chamber of
the Supreme Court), STS 7230/2002, ECLI: ES:TS:2002:7230).

The case-law has extended the notion of non-material damage to cover situations of
“psychological or spiritual suffering, powerlessness, unease, anxiety and distress, in the
form of a permanent mood or a certain degree of intensity” (judgment of 31 May 2000 of
the Civil Chamber of the Supreme Court, STS 4430/2000, ECLI: ES:TS:2000:4430). Providing
evidence of the basic facts giving rise to loss of health or psychological damage, such as
establishing the need for medical care during a given period, is sufficient to establishnon-
materialdamage.

With regard to quantum, since non-material damage has an emotional dimension, the
court’s award always includes a subjective component (judgment of 12 May 2014 of the
Administrative Chamber of the Supreme Court, STS 2421/2014, ECLI: ES:TS:2014:2421). The
court’s final award in damages is to be assessed in a reasonable, balanced manner, with
regard to all the circumstances of the case and the need to provide full compensation,
which may include loss of revenue, settingout the reasons for the assessment.

Given the absence of specific rules on the quantification of moral damage, the courts have
accepted the use of scales as provided for in the tables annexed to Law 35/2015 of 22
September (Ley 35/2015, de 22 de septiembre, de reforma del sistema para la valoracion de los
darios y perjuicios causados a las personas en accidentes de circulacion), as guiding criteria
(judgment of 8 April of 2016 of the Civil Chamber of the Supreme Court, STS 1420/2016,
ECLI:ES:TS:2016:1420).
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Sweden

The main basis for compensation for tortious damage is found in Swedish tort law,

Skadestdndslag (SkL).There are four groupsofdamage:

- personalinjury (chapter2, §1 SkL);

- othertypes of damageto the person: non-material (non-patrimonial) damage, such as
distress or damage to mental health (chapter 2, §3 SkL);

- damageto property(chapter2,§1SkL);and

- financialdamage, with no correlationto physicalinjury ordamage to property, such as
loss of profits (chapter 2, §2 SkL) (def: chapter 1,82 SkL ).

Non-material (non-patrimonial) damage comprises a serious attack on another person or
on that person’s freedom, peace or honour. There is no need for physical damage;
psychological damage is enough. It is however necessary that the attack is targeted at a
person or a specified group of persons. In the case of a group, it is not enough for that
group to consist of people occupying a particular building. The courts apply an objective
test to determine whether there is non-material (non-patrimonial) damage and do nottake
account of the point of view of the victim.

18

Persson et. al. (2018) 253-254.In principle, an Al programmer can be held liable for a fault in programming resulting

in damage, although thisis not very likely.
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The findings of this European added value assessment
(EAVA) suggest that the revision of the EU civil liability
regime for artificial intelligence systems (Al) would likely
generate substantialeconomicand social added value.
The current preliminary analysis suggests thatby 2030,
EU action on liability could generate €54.8 billion in
added value for the EU economy by stepping up the
level of research and development in Al and in the
range of €498.3 billion if other broader impacts,
including reductions in accidents, health and
environmentalimpacts and userimpacts are also taken
into consideration. A clear and coherent EU civil liability
regime for Al has the potential to reduce risks and
increase safety, decrease legal uncertainty and related
legal and litigation costs, and enhance consumerrights
and trust. Those elements together could facilitate the
faster and arguably safer uptake and diffusion of Al
Member States have not yet adopted specific legislation
related to the regulation of liability for Al, with some
exceptions related to drones, autonomousvehicles and
medical Al applications. Timely action at EU level would
therefore reduce regulatory fragmentationand costs for
producers of Alwhile also helping to secure high levels
of protection for fundamental and consumer rights in
theEU.
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